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**  Most  pertont  who  have  gone  through  a  Conveyancer's  chambers 
are  in  possesion  of  a  MS.  Recital'Book;  but  to  those  who  have 
not  this  convenience^  and  who  expect  to  he  largely  occupied  in 
drafting,  I  cannot  too  strongly  recommend  to  possess  themselves^ 
if  possible,  of  a  book  of  &is  description.  I  often  found,  when  I 
first  commenced  practising,  that  the  very  framie  of  the  draft  itse^^ 
which  is  what  most  puzzles  a  young  practitioner ^  would  be  suggested 
by  the  related  recitals  in  my  Recital-Book;  and  I  have  repeatedly 
heard  Equity  Dnftsmen^  in  an  early  stage  of  their  practice,declare 
that  the  Recital-Book  tooi  the  most  usefid  book  they  hadJ* 

[From  ttie  M8.  Leeturea  of  the  late  Profeaaor  J.  J.  Paek.] 
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PREFACE. 


Thb  design  of  the  present  Work  is  to  lessen 
the  difficulty  of  acquiring  a  knowledge  of  drafting, 
by  suggesting,  in  the  first  place,  such  rules  as 
may  assist  the  student  in  determining  what  ought 
to  be  "  recited  f'  and  then  by  a  methodical  col- 
lection of  various  forms,  to  show  how  Recitals 
should  be  framed. 

Important  as  is  this  subjectj  and  perplexing  as 
it  often  proves  to  the  student  and  young  prac- 
titioner, it  has  nevertheless  been  hitherto  treated 
of  80  slightly  and  incidentally,  that  to  the  anxious 
and  embarrassed  inquirer,  books  afibrd  little  or 
no  help. 

True  it  is,  that  we  already  possess  several  volu- 
Qunous  collections  of  precedents,  some  of  which 
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have  obtained  a  deserved  celebrity.  They  are 
guides^  which  no  one  who  wishes  to  avoid  being 
entangled  in  the  cross-roads  and  bye-paths  of 
practice,  will  hastOy  dismiss.  And  not  the  least 
of  the  advantages  resulting  from  such  works  is, 
that  they  have  given  a  sort  of  fixedness  to  the 
forms  of  conveyancing,  producing  an  uniformity 
of  practice  that  cannot  be  too  highly  prized.  In 
none  of  these  collections,  however,  do  "  Recitals" 
occupy  the  prominent  place  to  which  they  are 
entitled:  they  are  only  subordinate  to  the  main 
design,  that  of  laying  open  the  whole  structure  of 
established  forms. 

The  materials  of  the  present  volume  are  princi- 
pally  derived  from  original  sources ;  but  it  ought 
to  be  acknowledged,  that,  having  the  good  fortune 
to  possess  the  MS.  collections  of  the  late  Pro- 
fessor J.  J.  Park,  the  labour  of  compilation  was 
considerably  lessened. 

It  can  scarcely  be  necessary  to  apprise  the  rea- 
der, that  he  will  not  find  in  the  following  pages 
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every  form  of  Recital  that  may  be  required  in 
practice.  New  circumstances  necessitate  new 
forms ;  and  no  one  could  firame,  by  any  conceiv- 
able arrangement  of  words,  such  models  as  would 
be  universally  applicable. 

It  is  hoped,  however,  that  little  difficulty  will  be 
felt  in  adapting  the  present  to  any  variation  either 
in  facts  or  forms  that  may  occur;  though,  after 
all,  much  will  depend  on  that  practical  skill  which 
can  be  gained  only  amidst  the  details  of  business. 
To  acquire  this  skill  must  be  the  eager  endeavour 
of  the  student;  for,  where  it  is  wanting,  however 
familiar  he  may  be  with  forms,  or  however  con- 
versant with  the  rules  of  practice,  they  will  be  to 
him  but  as  the  instruments  of  an  art  unknown. 
While,  however,  he  is  intent  upon  thus  arming 
himself  for  the  conduct  of  affairs,  it  should  not  be 
forgotten  that,  unless  practical  knowledge  is  united 
with  sound  principles,  or  rather,  unless  they  are 
80  fused  together  that  m  every  principle  we  can 
see  a  case  of  application,  and  in  every  case  its 
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principlci  the  mind  (to  borrow  a  beautiful  imagei) 
wiU  be  too  like  a  child's  garden,  where  the  flowera 
are  planted  without  their  roots* 

In  the  Appendix  is  mserted  an  able  lecture  oa 
Recitals,  delivered  by  Professor  Park,  at  King's 
College,  London,  only  a  few  months  before  his 
untimely  death.  It  will  be  found  to  contain  much 
of  that  sort  of  information,  (not  to  be  prized  the 
less  because  it  is  so  rarely  to  be  met  with,)  which, 
being  gained  only  by  experience  in  business,  no 
one,  unless  nurtured  in  office,  is  competent  to 
impart*  To  the  student,  such  information  is  in- 
valuable. As  a  lawyer.  Professor  Park  deservedly 
ranked  high — ^he  was  not  unworthy  of  the  master 
under  whom  he  studied ;  ^  and  one  cannot  but 
regret  that  his  promising  career  should  have 
been  so  soon  cot  short — that  when  about  to, 
reap  the  harvest  of  his  hopes,  the  sickle  should 
have  fallen  from  his  hand. 

*  Mr.  Preston. 
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For  the  other  articles  inserted  in  the  Appendix 
which  treat  of  "  Apportionment  of  Rent,"  of 
"  Proving  Pedigrees,"  of  "  Tenant-right  of  Re- 
newal," and  of  the  "  Admissibility  of  Papers  to 
Probate,"  the  author  is  alone  responsible. 


4,  Old  Sqdake,  Lincoln'i  Ihn, 
I  Trittitif  Term,  1834. 
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INTRODUCTION. 

51. 

(1.)  In  every  Assurance,  L  e.  in  every  instru- 
menty  by  means  of  which  any  interest  or  estate 
is  created,  or  simply  conveyed,  there  must  ne- 
cessarily be  an  alienor  and  aHenee,  as  well  as  a 
subject-matter  of  alienation.  The  former  are 
denominated  Parties;  the  latter,  Parcebi  It 
is  Ukewise  plain  that  every  act  of  alienation 
must  originate  from  some  motive.  One  parts 
with  his  estate  for  a  sum  of  money,  another,  in 
consequence  of.  the  aflfection  which  he  has  for 
the  alienee,  and  a  third,  in  satisfaction  of  some 
debt:  but  whatever  be  the  inducement,  it  is 
tensed  the  Consideration.  Some  expressions 
must  be  empldyed  for  the  purpose  iif  evincing 
an  intention  to  alienate;  and  these  are  to  be 
fomid  in  what  are  techmcaily  called  the  Ope-^ 
rative  Wordsi-  lii  order  to' devdope  the  eha« 
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racters  and  interests  of  the  parties^  or  to  pre- 
serve the  continuity  of  title,  or  to  put  upon  the 
instrument  the  evidences  of  its  own  validity, 
it  is  necessary  to  premise  some  explanatory 
statements;  and  these  are  called  Recitals. 
It  is  hkewise  necessary  to  declare  what  in- 
terest the  alienee  is  to  take  in  the  parcels ; 
and  this  is  usually  done  by  a  clause,  which 
has  received  the  name  of  the  Habendum,  Be- 
sides, the  numerous  and  various  transactions 
between  man  and  man  require  the  insertion  of 
various  kinds  of  Covenants  and  Conditions; 
and  the  law,  in  order  to  prevent  the  interven- 
tion of  fraud,  has  fenced  round  all  acts  of 
alienation  with  certain  formalities,  which  must 
be  observed  before  the  assurance  can  be  effisc- 
tual;  as,  for  instance,  that  a  deed  should  be 
Executed^  L  e.  sealed  and  delivered. 

(S.)  From  this  rapid  analysis,  it  will  appear, 
that  an  Assurance  is  a  somewhat  complex  in- 
strument, compounded  of  many  parts,  some  of 
which  are  essential,  others  merely  formal; 
and  it  is  conceived,  that  the  best  way  of  ex- 
pounding this  subject,  would  be  to  consider,  in 
the  first  place,  each  ingredient  apart  from  the 
rest,  and  then  to  treat  of  the  various  forms  of 
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conveyance.  By  adopting  this  mode  of  proce- 
dure, much  practical  information  might  be  im- 
parted in  a  systematic  form];  and  it  would  tend 
to  fix  the  mind  of  the  student  on  those  cardinal 
points  which  more  particularly  demand  his  at- 
tention. Until,  indeed,  an  accurate  knowledge  of 
the  constituents  of  Assurances  is  obtained,  it 
would  be  as  idle  to  attempt  to  draw  a  convey- 
ance, as  to  construct  a  watch  when  ignorant  of 
the  nature  and  use  of  the  barrel,  the  verge,  the 
pinions,  the  centre,  contrate,  and  balance 
wheels,  and  so  on.  We  might  call  the  thing 
which  we  had  fashioned  a  watch ;  but  the  pro- 
Lability  is,  that  it  would  either  give  an  incorrect 
notation  of  time,  or  stop. 

To  enter  into  a  discussion  of  all  the  topics 
suggested  by  the  analysis  above  given,  would 
not  be  pertinent  to  the  present  inquiry :  the  main 
purpose  of  this  work  being,  to  furnish  the  stu- 
dent with  such  practical  rules  and  illustrations, 
as  may  help  him  to  a  knowledge  as  to  what  Re- 
citals should  be  introduced  into  Assurances, 
and  how  they  ought  to  be  framed.  As,  how- 
ever, one  principal  use  of  Recitals  is  to  show 
forth  the  characters  and  interests  of  the  Parties, 
some  observations  on  this  last  head  will  not 
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be  irrelevant :  besides,  this  is  a  subject  which 
has  been  but  very  slightly  treated  of;  though^ 
if  its  importance  be  considered,  it  well  deserves 
a  full  discussion. 

(3.)  It  will  often  be  found  a  very  useful  prac- 
tice, if,  before  entering  upon  the  actual  compo- 
sition of  any  draft,  the  student  sketch  out  a 
plan  of  the  instriihibnt,  carefully  enumerating 
all  the  principal  j^artis,  and  arranging  them  in  a 
proper  order ;  and  in  the  mind,  at  least,  this 
ought  to  be  done  by  every  one.    He,  indeed,  is 
likely  to  be  but  a  very  blundering  architect, 
who  begins  to  build  without  having  first  consi- 
dered every  part  of  the  ground-work  of  the 
building  which  is  to  be  raised.     The  first  in- 
quiry will  generally  be,  what  form  of  convey- 
ance is  necessary?  and  to  determine  this,  many 
and  various  circumstances  must  be  attended  to. 
Having  fixed  upon  the  form  of  conveyance,  the 
next  thing  will  be  to  inquire  what,  under  the 
state  of  the  contract  and  title,  are  to  be  its  con- 
stituent parts.     The  draftsman  should,  on  al- 
most all  occasions,  be  furnished  with  an  abstract 
of  title.     Owing  to  a  neglect  of  this  rule,  in- 
formal deeds  have  oftentimes  been  drawn ;  as, 
for  instance,  a  release  instead  of  an  appoint- 
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ment;  in:  some  icases^  the  legal  estate  has 
been  left  oatstanding,  and,  when  the  title  came 
toHe anvestigated,  it  has b^en  discovered^  that 
the  propeytyhad  devolved  npbn  co-heiresses, 
labotiriiig  uhder  the'disii^bilities  of  marriage. 
That  is'  surdy  but  a  short-sighted  economy 
which,  to  save  the  expense  of  an  abstract, 
would  run  the  risk  of  rendering  the  title  almost 
unmarketable. 

(4.)  It  would  lead  us  into  inquiries  too  re«- 
mote  from  tl^e  present  subject,  to  advert  to 
all  the  various  circumstances  that  determine 
wh^  form  c^' conveyance 'is  necessaiy.  Some 
oftheitfwiH  be  obvious  to  ©very  one ;  as,  for 
instance,  that  :&ieeholds  and  leaseholds  require 
ditfb^ent 'fiirms  of  conveyahce :  and  though  they 
widely  differ  from  each  other,  yet,  if  desirable, 
both  may  be  comprised  in  the  same  deed. 
Here  we  see  that  the  qumUity  of  estate  affects 
the  question:  the  quality  o(  esteXe  is  also  an 
important  consideration.  Joint-tenapts  in  fee, 
for  instance,  are  seised  per  mie  et  per  tout;* 
or,  as  it  is  exegetically  expressed,  each  has  an 
undivided  moiety  of  the  whole,  not  the  whole  of 
I.'. ■'  " 

•  Litt  s.  288. 
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an  undivided  moiety ;  the  consequence  of  which 
iSf  that  one  joint-tenant  cannot  convey  his  in- 
terest to  the  other  by  feoffment,*  grant,f  bar- 
gain and  sale,]:  or  devise^§  but  must  employ  a 
release,  which  will  operate  per  mitter  restate,\\ 
Neither  can  joint-tenants,  tenants  in  common, 
or  coparceners,  effect  an  exchange  between 
themselves  until  their  estates  have  been  actually 
severed.1[ 


§. 


0 


(5.)  To  ascertain  who  are  the  necessary  Par- 
ties to  any  contemplated  conveyance,  is  one  of 
the  most  important  inquiries  of  the  draftsman ; 
and  he  can  arrive  at  this  knowledge  by  no  other 
means  than  that  of  carefully  investigating  the 
abstract  of  title.  An  abstract  of  title  is,  in  fact, 
an  epitome  of  the  evidences  of  ownership;  and 


•  Co.  Litt.  200,  b ;  Touch.  205. 
t  Eustace  v.  Seawcuy  Cro.  Jac.  696;  1  Vent  78. 
J  lb. 

§  Litt.  280. 

II  Co.  Litt.  273,  b,  note  236;  2  Prest.  Abr.  61. 
IF  Touch.  292;  Attorney- General  w,  Hamilton  and  others, 
1  Madd.  223. 
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to  ascertain  who  are  the  owners,  these  evi- 
dences must  be  consulted.  Ownership,  how- 
ever^  must  be  understood  to  signify,  not  merely 
a  right  or  an  interest  which  is  beneficial  to  the 
person  in  whom  it  resides ;  for,  from  the  pecu- 
liar nature  of  our  system  of  property,  imparted 
to  it  in  a  great  measure  by  the  clergy,  who 
were  versed  in  the  Roman  law,  persons  have 
oftentimes  rights  or  interests  which  are  mere 
creatures  of  technical  law,  conferring  no  ad- 
vantage whatsoever.  Thus  it  will  be  found, 
that,  in  relation  to  the  same  subject,  one 
may  have  what  is  called  the  legal  estate, 
and  another  the  equitable,  f.  e.  beneficial 
estate;  and  yet  both  are  called,  with  propriety, 
"  owners." 

(6.)  Of  Parties,  it  may  be  observed,  there  are 
two  distinct  classes,  viz.  active  and  passive. 
Active  Parties  are  those  who  convey  some  es- 
tate, or  relinquish  some  right  or  interest,  or 
who  merely  concur  in  the  conveyance :  as  grant- 
ors, releasors,  cestuis  que  trusty  and  the  like. 
Passive  Parties  are  those  who  receive  any  thing : 
as  grantees,  releasees,  and  the  like.  In  a  defedj^ 
poll,  a  person  becomes  a  party  merely  from  the 
circumstance  of  being  named  as  a  person  by 
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whom  or  to  whom  the  grant  is  made.*  Where, 
however,  there  is  such  a  deed  as  is  technically 
called  a  deed  inter  partes ^  i.  e,  a  deed  import- 
ing to  be  between  the  persons  who  are  named 
in  it  as  executing  the  same,  and  not  as  a  deed- 
poll,  which  is  usually  addressed  to  *^  all  peo- 
ple," then  it  is  necessary,  in  order  to  make  a 
person  a  party  to  the  indenture,  that  he  should 
be  named  in  the  deed  as  party  to  it,  and  not 
merely  as  party  to  the  words  of  grant,  as  in 
the  case  of  a  deed-poll ;  and  unless  he  is  so 
named  he  cannot  take  any  present  estate  in 
possession ;  because,  as  Lord  Coke  observes,*)* 
he  is  a  stranger  to  the  deed.  This  position  is 
to  be  found  in  the  **  Termes  de  la  £r^y,''— a 
book  of  great  antiquity  and  accuracy,}!  where 
the  learned  author  observes,  "  that  if  an  in- 
denture be  made  between  two  as  parties  thereto 
in  the  beginning,  and  in  the  deed  one  of  them 
granteth  or  letteth  a  thing  to  another  that  is 
not  named  in  the  beginning,  he  is  not  party  to 


•  Nurse  v.  Framptoriy  1  Salk.  214;  S.  C.  1  Ld.  Raym.  28; 
and  see  2  Prest.  Conv.  394,  412. 
t  Co.  Litt,  231,  a. 
X  Per  Ea^le^,  J.,  5  B.  &  C.  229. 
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die  deed,  nor  .shall  tafcie  any.  thiog  thereby." 
The  same  doctrine  is  clearly  laid  down  in  se- 
veral old  .cases^  and.  was  fuJIyi  recognised  by 
Lord  Ellenborough.*  .        ^. 

(7.)  The  subject  of.  Parties  is  of  much  import- 
ance with  reference .  to  the.  cavenants  in  the  in- 
strument; it. being  a  settled  doctrine  that  in  an 
indenture  inter  partes,  one  who  is  a  party  can- 
not covenant  with  a  stranger  to  tb<^  t^eed^  though 
a  mere  stranger  may  covenant  with  a  party,  and 
if  he  seal  the  instrument^hp  will  l^e  bound.f 
If,  however,  the  instrument  b^  a;4eed-poll  only, 
then  the. party  mtay  covenant  >^it;h  a.  stranger; 


•  Scudamore  v.  Vandenstene,  2  Inst.  673;  S."C.  Cro.  Eliz, 
56';  (hlhy  V.  Copley,  3  Lev.  138;  CStMjfccr  v.  CAiW,  2  Lev.  74 ; 
S. C.  3  K«b.'^4{  Greenwood. n.  Tyler,  Qob.  ^U;  S. C.  Cro. 
Jae.  &6Z'yWwdmorp  v.,Hqbartf  J^ob.  3X3.  Most  of  the 
cases  are  collected  in  Vin.  Abr.  tit.  'Faits/  (C.  a.)  and  ex- 
amined by  Mr.  Prestoii  in  2ConT.-396 — 412.  Storerr, 
Gordon,  3  M.  &  S.  322;  -and  see  Barford  v.  Stuckey,  2  B. 
&B.337.)   .     .  :    , 

.  t  Scudan^e  y.  Vc^rjdemiene,  2  Inst.  673 ;  S.  C.  Cro.  Eliz. 
56;  Salter  v.  KidgUy,  Cartli.  7Qi  S.  C:  Holt.  210  ;  1  Show, 
58 ;  Storer  v.  Gordon,  3  M.  '&  S.  322  ;  Metcdlf  v.  Rycroft, 
6  M.  &  S.  75 ;  Berkeley  v.  Hardy,  5  B.  &  C.  355;  S.  C.  8  D. 
&R.  102;  Barford  v.  Stuckey,  2  B.  &  B.  333 ;  S.  C.  5  J.  B. 
Mo.  22;  Lord  Southampton  y^Srown,  6  B.  &  C.  718. 
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but  the  name  of  tlie  stranger  must  appear  upon 
the  deed.* 

(8.)  Although  it  is  necessary  that  a  person 
should  be  named  as  a  party  in  an  indenture  tn- 
ter  partes f  if  it  be  intended  that  he  should  take 
any  present  estate  in  possession ;  yet  where  no 
such  interest  is  to  pass^  but  only  an  authority, 
as  in  the  case  of  a  letter  of  attorney,  then  the  at- 
torney need  not  be  made  a  party.f  In  the  case 
first  referred  to  in  the  note  below,  Lord  Coke, 
who  was  then  Attorney-General,  strenuously 
contended  that  the  attorney  was  an  essential 
party;  and  although  the  judgment  of  the  Court 
went  against  him,  yet  it  is  observable  that  in  the 
Institute,:]:  published  after  this  decision,  he  still 
adhered  to  the  opinion  that  in  an  indented  in- 
strument, a  letter  of  attorney  to  a  stranger 
would  be  void.     "  I  have  a  great  respect  for 


•  Cooker  v.  Child,  2  Lev.  74 ;  S.  C.  3  Keb.  94, 115;  Cie- 
ment  v.  Henley,  RoU.  Abr.  tit.  *  Faits/  (F.)  2 ;  Lowther  v. 
Kellif,  8  Mod.  115;  Com.  Dig.  tit.  *  Faits,'  (D.)  1;  Green  v. 
Home,  1  Salk.  197;  S.  C.  Comb.  219. 

t  Moj/le  V.  Ewer,  Cro.  Eliz.  905 ;  Noy,  49 ;  Dicker  v. 
Molland,  2  Roll.  Abr.  8,  9;  Salter y,  Kidgley,  1  Show.  59; 
and  see  Storer  v.  Gordon,  3  M.  &  S.  322,  323. 

X  Co.  Litt.  52,  b.    See  Rowe  v.  Power,  2  New  Rep.  12. 
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the  memory  of  Lord  Coke/'  said  Lord  Redes- 
dale,  "  but  I  am  ready  to  accede  to  an  asser- 
tion made  by  some  of  his  contemporaries,  that 
he  was  too  fond  of  making  the  law^  instead  of 
declaring  the  law,  and  of  telling  untruths  to 
support  his  own  opinions.  Indeed,  an  obsti- 
nate persistance  in  any  opinion  he  had  em- 
braced was  a  leading  defect  in  his  character."* 
(9.)  It  will  be  observed  that  the  rule  requir- 
ing those  to  be  named  as  parties  who  are  to 
take  an  interest  under  an  indenture  inter  partes, 
is  confined  to  the  case  where  any  present  estate 
in  possession  is  to  pass ;  for  it  is  well  established 
that  a  person  may  take  a  remainder,f  or  a  use,  j; 
or  the  beilefit  of  a  trust,§  by  a  deed  in  which 
he  is  not  named  as  a  party. 

*  Banbury  Peerage  Case,  Le  Marchant,  437. 

t  Litt.  8.  374;  Co.  Litt.  26,  b;  231,  a;  259,  b;  Doct  & 
Sta.  94 ;  Lord  Bacon's  Works,  vol.  13,  p.  321.  For  other 
authorities,  see  Yin.  Abr.  tit.  *  Faits,'  (C.  a.)  pi.  5,  6, 14, 
15,  *  Grants,*  (K.  a.,)pr.  22 ;  and  see  WrigfU  v.  Cartwright^ 
Burr.  282,  285 ;  Doe  dem.  Potter  and  others  v.  Archer^  1 
Bos.  &  P.  531 ;  3  Prest.  Abs.  41 ;  2  Prest.  ConT.  394. 

X  Trethewaif  v.  Mlesden,  2  Vent.  141 ;  Lord  Bacon's 
Works,  vol  13,  p.  321,  322;  2  Prest.  Conv.  394,  who  cites 
Sammes*8  case,  13  Rep.  55. 

§  2  Prest.  Conv.  394. 
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(10.)  Besides  those  who  are  made  parties  on 
the  ground  that  they  are  inawn  to  hare  some 
interest  in  the  subject-matter  of  conveyance,  or 
in  the  consideration-money,  there  is  another 
class  of  parties  consisting  of  persons  who  may 
possibly  hare  an  interest,  and  who  therefore 
join  "  to  make  assurance  doubly  sure."     Thus 
where  an  estate  stands  limited  to  uses  to  pre- 
yent  dower,  it  is  usual,  in  a  conveyance  of  the 
fee,  to  make  the  trustee  a  party,  even  although 
the  deed  contains  an  appointm^fit  of  the  use  as 
well  as  a  release  of  the  estate.     "  It  is  clear^" 
observes  Sir  Edward  Sugden,*  "  that,  by  virtue 
of  his  power,  the  appointor  may  convey  the  fee, 
yet  I  may  say  that  it  is  almost  the  universal 
practice  of  the  profession,  not  only  to  make 
•the  vendor  exercise  his  power,  but  also  to  make 
the  vendor  and  his  trustee  convey  their  interests 
in  default  of  appointment.     Sometimes  a  difli* 
culty  arises  in  procuring  the  concurrence  of  the 
trustee ;  and  if  the  purchaser  is  satisfied  that 
the  power  was  well  created,  and  is  in  existence, 
he  may  dispense  with  his  concurrence ;  but  if 


•  Sugd.  V.  &  P.  201. 
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this  be  not  (lie  easey  the  purchaser  ought  to 
um&t  on  the  trustee  joinkig."  It  ii  commonly 
understood^  however,  and  there  is  an  opi- 
nion <if  the  late  Mr.  Butler  to  this  effect,  that 
a  purchased  cannot  itisist  on  the  concurrence 
of  the  trustee,  unless  the  power  is  either  sus- 
pended or  destroyed.* 
Again:  in  an  assignment  of  a  specific  legacy 


*  In  furtlier  confirmatibh  of  this  view,  I  may  adduce 
tlife  fonowing  opiniob,  which  was  given  by  the  late  Profes- 
sor'J.  J«  Park.,  ''*  It»i9  .someljme^  required  by  a  cautious  or 
unwilling  purchaser,  that  a  trustee  to  prevent  dower,  or  his 
heir  at  law,  should  be  a  party  to  a  conveyance  to  a  pur- 
dukserj  although  that  cotlv^yan'c6  likewise  contains  an  ap- 
pointnieat  which  over-r^aohes  the  estates  limited  subject 
thereto ;  and  it  was  the  opiniop  of  Mr.  Filmer  and  Mr. 
Boott^  in  the  year  1748,  that  the  purchaser  was  entitled  to 
the  concurrence  of  the  trustee.  See  Cases  and  Op.  vol.  2, 
p.  29.  Ifi  modem  practice,  however,  it  has  been  usual  to 
disoonrageAa  much  as  possible,  the  practice  of  making  the 
trustee  A  concurring  party;  and  several  of  the  most  emi- 
nent conveyancers  of  the  present  day  uniformly  omit  the 
trustee  in  preparing  conveyances  on  behalf  of  purchasers. 
In  the  case  of  an  infant  heir  at  law,  my  opinion  is,  that  a 
purchaser,  objecting  to  a  title  for  want  of  his  concurrence, 
would  be  required  to  show  the  invalidity  of  the  power,  and 
that  if  he  could  not  do  that,  he  would  be  compelled  to  take 
the  title  under  an  appointment  and  conveyance  by  the 
vendor  alone." 
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by  executors,  it  is  usual  to  make  the  legatee  a 
party;  because,  although  an  executor  has  an 
absolute  power  of  disposing  of  the  legacy,  un- 
less he  has  assented  to  it,  yet  as  an  assent  may 
be  implied  from  very  slight  circumstances,  it  is 
desirable  that  the  legatee  should  join.  Mr. 
Coote,*  however,  considers  that  if  a  purchaser 
or  mortgagee  shall  bond  fide  deal  with  an 
executor  within  a  reasonable  time  after  the  tes- 
tator's death,  and  obtain  possession  of  the  mu- 
niments of  title,  a  specific  legatee  would  never 
be  permitted,  at  law  or  in  equity,  to  set  up  the 
executor's  assent  against  the  sale  or  mortgage. 
On  this  head  it  may  be  added,  that  where  a 
legatee's  interest  has  been  already  assigned,  the 
executor  should  not  pay  or  transfer  the  legacy 
to  the  assignee  without  the  concurrence  of  the 
legatee.  It  sometimes  happens  that  where  a 
married  woman  is  entitled  to  a  vested  or  con- 
tingent reversionary  interest  in  personal  pro- 
perty, an  attempt  is  made  during  the  coverture 
to  assign  it  to  a  purchaser.  If,  however,  the 
wife  survive  her  husband  before  the  reversion- 
ary interest  falls  into  possession,  this  arrange- 

*  On  Mortgages,  1 79,  n.,  and  see  Sugd.  V.  &  P.  540. 
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ment  will  not^  of  course^  bind  her.*  She  may, 
indeed^  confirm  the  sale ;  and  a  trustee,  upon 
obtaining  a  release  of  all  claim  from  the 
widow,  would  be  justified  in  paying  the  money 
to  her  assignee,  the  purchaser ;  but  he  ought 
also  to  require, — at  least,  this  is  sometimes  in- 
sisted upon, — ^thatthe  assignment,  or  an  attested 
copy  of  it,  should  be  delivered  up  to  him. 

And  here  it  may  be  worth  while  to  re- 
mark, that  at  one  time  it  was  usual,  when  the 
title  depended  on  the  fact  of  the  disinherison 
of  the  heir,  for  a  purchaser  to  require  either 
that  the  will  should  be  proved  in  equity  against 
the  heir,  or  that  he  should  join  in  the  con- 
veyance. Now,  however,  these  requisitions 
cannot  be  enforced.  In  one  case,f  Lord  Chan- 
cellor King  observed,  "  it  is  very  proper  that  a 
will,  disposing  of  lands,  should  be  proved  in 
equity,  especially  in  the  case  of  a  modem  will ; 
but  I  cannot  say  this  is  absolutely  necessary  to 
make  out  the  title,  any  more  than  it  would  be 
to  prove  a  deed  in  equity,  by  which  the  estate 

♦  Furdew  v.  Jacksouy  1  Ruas.  1 ;   Honner  v.  Morton,  3 
Ross.  65. 
t  Cotton  V.  Wilson,  3  P.  Wms.  190 ;  S.  C.  2  Eq.  Ca.  Abr. 

eso,  pi  10. 


18  r£cital-b(K)b:« 

is  settled  from  the  heir  at  law  after  the  ances- 
tor's death.    Th^  wiU  {Prevents  and  breaks  the 
descent  to  the  heir  ^as  much  as  a  deed,  and  the 
hands  of  the  witness^  to  the  wilt  may  be  as 
well  proved  as  those  to  a  deed ;  and  it  is  the 
better  if^  in  the  indorsement  to  the  wiU,  it  is 
mentioned  that  the  will  is  attested  by  three  wit- 
nessesy  who  subsbribed  their  names  in  the  pre* 
sence  of  the  testator.     Now  as  it  would  be  no 
objection  to  a  title  if  a  modem  deed^  on  which 
the  title  depended,  was  not  proved  in  equity^ 
why  should  it  be  so  in  the  case  of  sl  will,  where 
the  same  happens  to  be  duly  attested  by  three 
witnesses,  whose  names  are  mentioned  to  have 
been  subscribed  in  the  presence  of  the  testae- 
tor  V*    Lord  Eldon  also  considered  it  as  settled 
that  a  purchaser  cannot  insist  upon  the  vendor's 
establishing  a  will  against  the  heir.* 

If  there  be  any  doubt  as  to  the  operation  or 
validity  of  the  will,  then,  of  course,  a  purchaser 
would  call  for  the  concurrence  of  the  heir;  but 
in  cases  of  this  kind^  the  heir  ought  to  be  fully 


•  Morrison  v.  Arnold,  19  Ves.  673;  8  Bro.  P,  C.  145; 
and  see  Bellamy  v.  JJvesidge,  cited  in  Sugd.  V.  &  P.  338, 
7th  ed. 
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informed  as  to  the  nature  of  his  rights,  and  he 
ought  not  merely  to  confirm,  hut  to  convey  the 
estate.  It  has  been  made  a  question,  whether, 
where  a  person  having  devised  an  estate  to  trus- 
tees,, upon  trust  to  sell,  and  bequeathed  the  pro« 
ceeds  to  certain  legatees^ — whether,  under  these 
circumstances,  the  heir  at  law  and  legatees  are 
necessary  parties  to  the  conveyance  to  a  pur- 
chaser. Upon  this  point  being  submitted  to  the 
late  Mr.  Butler^  he  expressed  a  decided  opinion, 
that  they  were  not  necessary  Parties,  and  that 
the  devisees  in  trust  and  executors  of  the 
will  could  make  a  good  title.  .  Of  this,  indeed, 
there  can  hardly  be  any  doubt;  for,  by  the 
payment  of  the  money  to  the  executors,  the 
purchaser  would  acquire  the  equitable  fee,  and 
by  a  conveyance  from  the  devisees  in  trust,  he 
would  acquire  the  legal  fee ;  and  thus  a  com- 
plete title  would  be  conferred. 

Again:  in  the  conveyance  from  the  assign 
nees  of  a  bankrupt,  it  is  usual  to  make  the 
bankrupt  a  party ;  and  by  the  late  act,  the  Lord 
Chancellor  is  empowered,  upon  the  petition 
either  of  the  assignees  or  purchaser,  to  direct 
the  bankrupt  to  join  in  the  conveyance.    If, 
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however,  he  refuse  to  join,  the  order  of  the 
court  will  have  the  same  effect  as  if  he  had  ac- 
tually conveyed.* 

(II.)  It  is  also  to  be  observed,  that  persons 
are  sometimes  made  parties,  not  for  the  purpose 
of  actually  conveying  any  thing,  but  merely  for 
concurring  in  the  conveyance,  either  because 
their  assent  or  concurrence  is  essential  to  the 
validity  of  the  deed,  or  because  they  stand  iii 
such  a  relation  to  the  transaction,  that  it  is  de- 
sirable there  should  be  recorded  evidence  of 
their  cognizance  of  it. 

If,  for  instance,  the  consent  of  any  person  is 
required  by  the  terms  of  a  power  or  trust,  it  is 
proper,  unless  some  particular  mode  of  con- 
senting is  pointed  out,  that  he  should  be  made 
a  party  to  the  deed  requiring  his  concurrence ; 
for  this  will  avoid  any  question  that  might  possi- 
bly arise,  as  to  whether  a  prospective  or  retro- 
spective consent  is  sufficient.  It  is  sometimes 
recommended  that  an  express  clause  of  consent 
should  be  inserted ;  but  if  the  appointment  is 
made  with  the  consent  of  the  proper  person, 

•  6  Geo.  IV.  c.  1 6,  s.  280 ;  and  see  ex  parte  Thomas, 
1  M.  &  M.  64;  S.  C.  2  G.  &  J.  279. 
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(naming  him,)  '^  testified  by  his  being  a  purty 
to  and  sealing  and  delivering  these  presents/' 
then  any  other  declaration  would  be  wholly 
useless. 

Again:  in  the  assignment  of  a  legacy  by  the 
legatee^  the  executors  (or  administrator^  if  there 
be  no  executors,)  should  be  made  a  party,  for 
the  purpose  of  assenting  to  the  bequest;  be- 
cause,  until  the  assent  of  the  executors,  or  one 
of  them,  has  been  given,  the  legatee  possesses 
only  an  inchoate  interest :  the  whole  personal 
estate,  upon  the  death  of  the  testator,  vesting 
in  the  executors.* 

Again:  where  there  is  a  transfer  of  mort- 
gage, it  is  usual  to  make  the  mortgagor  a  party ; 
not  that  his  concurrence  is  necessary  to  ^ve 
validity  to  the  deed,  but,  unless  the  mortgagor 
acknowledges  what  amount  of  principal  and  in- 
terest is  owing,  the  assignee  would  take,  subject 
to  an  account  between  mortgagor  and  mort- 
gagee, concerning  which  he  can  have  no  cer« 


*  Abney  v.  MiUer,  2  Atk.  598 ;  3  Atk.  240 ;  Faningtm 
V.  Knightky,  1  P.  Wins.  554 ;  Bermet  v.  Whiteh^,  2  P. 
Wms.  646 ;  Foley  v.  BumeU  and  another^  4  Bro,  P.  C.  34 ; 
Roie  V.  BartUtt,  Cro.  Car.  293 ;  Touch.  455. 
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tain  knowledge.   In  the  case  referred  to  below,* 
the  Lord  Chancellor  observed,  tl^t  bo  convey^ 
aneer  of  established  practice  would  recommend 
it  as  a  good  title,  to  take  an  assignment  of  a 
mortgage  without   making  the  .niortgagor   a 
party,  and  being  satisfied  that  the  money  waa 
really  due.    It  sometimes  happens,  howeyer, 
that  the  concurrence  of  the  mortgagor  cannot 
be  obtained,  i^d  when  such  is  the  case,  die 
mortgagee  should  enter  into  a  covenant  that 
the  money  alleged  to  be  owing  is  in  fact  due, 
and  a  written  notice  of  the  assigfament  should 
be  given  to  the  mortgagor  with  the  least  pos- 
sible delay. 

Again:  in  the  conveyance  of  an  equity 
of  redemption,  the  mortgagee  should  either 
be  made  a  party,  or  have  notice  given  him  of 
the  purchase;  because,  if  he  were  to  advance 
any  fiuther  sum,  without  having  had  either 
express  or  implied  notice  of  it,  such  sum  would 
be  a  valid  chaige  on  the  estate  in  the  haiult 
of  a  purchaser.f 


•  Matthews  y.  !Ffl/t«yi»,  4  Vea.  128] 

t  See  ShepherdY.^  Titl^,^  2  Aft.  349;  augd.V.  j& jP..  695, 
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Again :  if  a  lease  be  made  of  premises  vhidi 
are  in  mortgage^  the  mortgagee,  as  well  as  the 
mortgagor,  ought  to  joinin  the  leasq  as  parties; 
£9r  if  the  mortgagee  do  not  concur,  he  may 
avoid  the  lease;*  and  it  should  be  borne  io 
mind,  that  the  mortgagor  cannot  enforce  a 
contract  for  such  a  lease^.  unless  he  first  obtain 
the  confirmation  of  the  mortgagee,  or  a  re*con- 
▼eyance  of  the  mortgaged  premi8es.f  It  wiU 
not  be  irrelevant  to  remark,  that  when  the 
mortgagee  sells  the  mortgaged  premises  in  pur- 
suance of  trusts,  or  by  virtue  of  a  power,  a 
purchaser  cannot  msist  on  the  mortgagor  being 
made  a  party,  ^ven  although  he  may  have  cos> 
venanted  to  join  in  conveyances;  ,for  such  a 
covenant  is  a  mere  contract  between  the  mort* 
gagor  and  mortgagee'!]:  If  the  power  cf  sale 
is  not  incorporated  in  the  mortgage  deed, 
but|appears  only  in  a  separate  instrument  of 


•  KeechY.  Hall,  Dougl.  21 ;  Vnmder  v.  Belder,  3  East, 
449 ;  Birch  v.  Wright^  1  T.  R>  378  j  Doe  dem,  Roby  v. 
Mmey,  8  B.  &  C.  767;  Pqpe  and  another  y.  Bigg9,  9  B. 


&C.245. 


t  Cosiigan  v.  Hattler,'i  Sch.  &  Lef.  160. 
X  Corder  V.  Mofganj  ISVee.  344^  Ck^r.  Sharp,  App, 
14,  to  Sugd.  V.  &  P. ;  18  Ves.  346,  n. 


Si  RECITAL-BOOK. 

defeazance^    the  purchaser  cannot^  perhaps, 
safely  dispense  with  the  concurrence  of  the 
mortgagor ;  and^  indeed^  in  all  cases  his  concur- 
rence is  desirable,  and  should,  if  possible,   be 
obtained.     It  may  be  useful  {o  add^  that  where 
one  of  two  or  more  joint  mortgagees  is  dead, 
and  there  is  afterwards  a  reconveyance  of  the 
mortgaged  premises,  it  is  necessary  that  the 
representatives   of  the    deceased   mortgagee 
should  be  made  parties  to  the  deed,  for  the 
purpose  of  giving  a  discharge  for  that  part  of 
the  principal  and  interest  to  which  they  have 
become  entitled  ;•  but  if  the  money  was  plainly 
advanced  by  the  mortgagees^  in  the  character 
of  partners,  out  of  the  copartnership  fiinds,  or 
if  in  the  mortgage  is  inserted  a  clause,  declar- 
ing, that  in  case  of  the  death  of  either  of  the 
mortgagees,  it  shall  be  lawful  for  the  survivor 
of  them  to  receive  the  money,  and  give  eflfec- 
tual  receipts,  then,  under  such  circumstances. 


*  See  3  Yes.  631,  where  the  Master  of  the  Rolls  ob- 
serves, **  If  two  persons  join  in  lending  money  upon  a 
mortgage,  equity  says  it  could  not  be  the  intention,  that 
the  interest  in  that  should  survive.  Though  they  take  a 
joint  security,  each  means  to  lend  his  own  and  Uike  hack 
his  own/' 
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Ae  concurrence  of  the  personal  representatives 
may  be  dispensed  with. 

Again:  it  is  usual,  in  a  jointure  upon  an 
infant,  to  make  the  parent  or  guardian  an  as- 
senting party,  for  the  purpose  of  raising  the 
presumption,  that  the  settlement  is  fair,  and  for 
the  advantage  of  the  jointress;  and,  indeed,  it 
would  seem,  that  this  is  almost,  if  not  quite 
essential  to  the  vaUdity  of  a  jointure  of  this 
kind,  at  least  in  equity ;  though,  of  course, 
such  assent  will  not  support  a  jointure  which  is 
not,  properly  speaking,  a  good  legal  or  equi- 
table jointure.* 

Again:  if  a  mortgagor  is  about  to  grant  an 
annuity,  to  be  charged  on  his  encumbered  es- 
tate, it  is  advisable  to  make  the  mortgagee  a 
party  to  the  grant,  for  the  purpose  of  affecting 
him  with  notice  of  it;  so  that  in  the  event  of  the 
mortgagee  advancing  any  further  loan,  the  se- 
cond charge  may  not  have  precedence  of  the 
amiuity. 

(14.)  With  respect  to  the  classification  of 


•  On  this  subject,  see  Corbet  v.  Corbet,  1  Sim*  &  Stur- 
612;  S.  C.  5  Russ.  257 ;  Carruthert  v.  Carruthert,  4  Bro. 
C.  C.  500 ;  1  Roper's  Hiisb.  and  Wife,  486  n. 
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parties  in  the  deed,  the  rule  ia,  that  the  «ctifis 
parties  should  be  named  before  the  passive 
parties,  the  legal  owner  before  the  equitable 
owner,  die  freeholder  before  the  t^mor,  those 
having  estates  before  those  havmg  mere  rights; 
the  vendor  after  all  the  other  active  parties,  the 
purchaser  before  the  parties  on  his  behal£    If 
any  of  the  parties  act  in  various  characters : 
e.  g.  as   betiieficial  owners  and  trustees,  4Mr 
as  copyholders  and  termors,  they  ahcmid  be 
named  as  parties  of  as  many  parts  ae  chai^ae- 
ters ;  wd  the  same  rule  is  to  be  observed  if  aiqr 
of  the  parties  are  to  take  estates  or  recetve  be- 
nefits under  different  eharacters,  or  jndifl^rent 
modes* 

"  There  is,"  observes  Mx\  Preston,*  '*  «> 
accuracy  in  this  mode  of  practice,  since  it  opms 
to  the  mind  the  different  opei'atioiis  of  difiSirent 
parts  of  the  deed,  ft  also  fosBkates  the  «e- 
memforance  of  the  diffisrent  eharaeters  in  whidi 
the  parties  are  acting.  But  the  rule  of  law  dbes 
not  require  this,  or  dny  o^r  like  arrangement 
of  the  parties.    Though  A.  and  B.  are  parties 

**"    '  I     niii*  '  I       '  ■■>>  nil  I   i.^>V^<irmt  $   'i^w    ptiiiiuuw    ■<iiii     ii»li        — 

•  2  Pk«8t.  Coav.  410. 
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only  in  one  ebuse,  they  may  be  grantors  or 
grantees,  eo^enantors  or  covenanteesy  either 
jointly  or  severally;  and  although  they  are 
named  jointly ^  and  the  grant  be  to  one  of  them 
separately^  or  the  nomination  of  the  other  be  a 
mere  dead  letter^  still  the  deed  will  not  in  any 
manner  be  inTaUdated." 

(Ifi.)  All  the  parties. ahould  be  described  by 
dieir  true  christian  and  surnames,  places  of 
abode,  and  additions,  or,  in  the  case  of  a  cor* 
porate  body,  l^  the  name  of  incorporation*  If 
any  of  the-partiea  have  acquired  a  new  or  addi« 
tiona)  surname  by  licence,  act  of  parliament,  or 
reputation  and  ;habit,  this  sbonld  be  stated  in 
Ae  4eed  in  such  a  manner  as  to  keep  up  the 
identity  of  the  person  throughout  all  the  trans* 
actao|i8  that  may  afterwards  appear  upon  the 
abstiact. 

With  the  iBAine  view,  if  a  person,  party  to 
any  finaiier.deeds,  connected  with  the  subject* 
matter  of  conveyance,  have  since  changed  his 
vesidenoe,  >tfais  ahould  be  ^noticed  in  the  de** 
seription  of  him.  These,  and  other  particulars 
fif  a  Xke  nature,  will  readily  -suggest  ihem^ 
Mlves,  if  the  draftsman  bear  in  mind,  that  an 
{mtinim^Bt'^diould  be  /fitted,^  not  only  to  effect 
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the  present  purpose  of  the  parties^  but  to  form 
hereafter  a  constituent  part  of  the  eyidences  of 
ownership. 


§8. 


(16.)  From  the  analysis  aheady  given^  it  ap- 
pears that  besides  those  essential  constituents 
of  an  assurance  without  which  no  instrument 
can  answer  the  definition  of  a  conveyance^  there 
iare  certain  parts  which  are  purely  conventional 
and  accidental.  Among  these  must  be  reckoned 
Recitals.    It  would  be  foreign  to  the  design  of 
these  introductory  remarks   to  give   an   his- 
torical account  of  this  subject;  but  it  may  be 
observed  that  Recitals  are  not,  as  some  writers 
have  supposed^  of  modem  invention :  they  are 
found  in  our  most  ancient  charters.    Brief  as 
were  the  land-bocs  of  the  Anglo-Saxons — ^in 
some  instances  hardly  larger  than  the  pahh  of  a 
man's  hand^— yet  they  usually  contained  Recitals^ 
stating  the  grantor's  title^orcertain  circumstances 
connected  with  it;  or  were  expressive  of  the  un« 
certainty  of  Ufe,  or  of  the  utility  of  committing 
transactions  to  writing.    There  is  too  in  other 
parts  of  these  land-bocs,  and,  indeed^  in  their 
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general  construction^  a  striking  resemblance  to 
our  present  fonns  of  conveyance;  and  if  this 
were  the  place  for  such  an  inquiry,  it  could 
perhaps  be  shown,  that  the  Norman  lawyers,  at- 
tached as  they  were  to  their  own  practice,  did 
not  extirpate  the  system  of  conveyancing  which 
they  found  established,    but  only  engrafted 
their  own  upon  this  ancient  stock.   And  this 
may  m  part  account  for  that  verbosity  in  our 
forms  which  has  been  so  much  complained  of. 
Anglo-Saxon  terms  were  too  barbarous  for  the 
comparatively  polished  Normans,  and  the  lan^ 
guage  of  the  foreigner  could  not  be  under- 
stood by  the  native ;  so  to  render  the  forms  of 
conveyance  explicit  to  every  one,  a  number  of 
synonymes  of  Saxon  and  of  Latin  origm  were 
employed.    Leaving,  however,  these  inquiries, 
we  shall  proceed,  without  further  preliminary, 
to  topics  of  a  more  practical  bearing. 

(17.)  And  first  it  may  be  remarked  that  it  is 
very  desirable  for  all  instruments  to  be  framed 
according  to  well-established  forms.  ^*  At  pre- 
sent,*' observes  Mr.  Tyrrell,  "  every  word 
which  is  usually  contained  in  a  deed  has  re- 
ceived a  settled  construction;  and  the  different 
parts  are  usually  arranged  in  a  similar  order. 
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SO  that  any  one  accustomed  to  die  practice  of 
conveyancing  can^  in  an  instant^  refer  to  iht 
words  upon  which  any  question  may  arise,  and 
discover,  without  hesitation,  the  whole  extent 
and  operation  of  the  instrument.  The  dibpatdi 
and  certainty  which  are  obtained  by  this  adhe- 
rence to  form,  are  too  valuable  to  be  sacrificed; 
and  it  is  this  consideration  wMeh  prevents 
a   counsel  from   feeling  himself  justified   in 
omitting  or    improving  some  parts  of  deeds 
which  are  acknowledged  to  be  useless  or  obso- 
lete: he  is  aware  that  the  difficulties  which 
would  arise  from  the  want  of  uitifonnity,  the 
doubts  which  the  unusual  appearance  of  his 
deeds  would  create,  and  the  confusion  which 
would  be  occasioned  if  every  one  were  to  pre- 
pare  deeds  in  a  different  manner,  are  of  mueh 
more  importance  than  the  trouble  and  expense 
which  are  caused  by  a  few  umfiecessary  expres- 
sions/'* 


•  First  Rep.  of  Real  Prop.  Com.  App.  506,  Mr.  Tyrrell 
BUggests  that  if  forms  of  the  ustial  deeds  were  prepared  by 
the  commissioners,  and  sanctioned  by  Government,  they 
would  be  followed  by  the  whole  profession,  and  might  cor- 
rect many  redundancies  and  defects. 
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And  as  a  further  argument  in  favour  of  aa 
adherjence  to  established  forms,  it  may  be  added, 
that  they  have  been  prepared  with  a  degree  of 
care  which  does  not  at  first  sight  appear ;  but 
which,  however,  should  be  borne  in  mind  as  a 
check  to  the  introduction  of  any  alterations 
which  have  not  been  well  considered  in  all 
their  bearings :  the  most  eminent  men  and  of 
the  widest  experience  having,  from  time  to  time, 
incorporated  into  these  forms  such  expressions 
and  clauses,  as  were  fitted  to  obviate  those  dif- 
ficulties which  have  been  brought  to  light  in 
practice,  or  been  suggested  by  various  dicta 
and  decisions.* 
(18.)  It  is  an  obvious,  but  necessary  cau- 


*  There  were  some  mathematicians,  said  Selden,  that 
cotdd  with  one  fetch  of  iheir  pen  make  an  exact  circle,  and 
vith  tihe  next  touch  point  out  the  centre :  is  it  therefore 
reasonaUe  to  hanish  all  use  of  the  compasses?  Set  forms 
are  a  pair  of  compasses.  And  Lord  Coke  has  remarked 
that  ''  it  is  requisite  for  every  student  to  get  precedents 
and  approved  forms,  not  only  of  deeds,  according  to  the  ex* 
ample  of  Littleton,  but  of  fines  and  other  conveyances 
and  assurances,  which  will  stand  him  in  great  stead ;  both 
while  he  studies,  and  after  when  he  shall  give  coimsel.  It 
is  a  safe  thing  to  follow  approved  precedents ;  nam  nihil 
mid  inventum  est  et  ipcrfecivmr 
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tion,  that  a  draftsman  should  uniformly  employ 
all  his  technical  terms  in  the  sense  which  usage 
has  affixed  to  them.     Thus  the  words  "  con- 
vey "  and  "  seised  "  are  applied  to  freeholds  ; 
^^  possessed "    and  ^'  assign "  to   leaseholds : 
"  entitled"  and  '*  transfer"  to  funded  property. 
It  is  sometimes  objected  that  the  terms  of  law 
are  too  technical:  whereas  the  truth  is^  that 
the  more  technical  the  nomenclature  of  any  sci- 
ence is,   (assuming  that  each  term  is  really 
technical,  f •  e.  has  a  definite,  scientific  mean- 
ing), the  more  exact  and  perfect  is  the  science. 
Such  is  the  fluctuation  of  meaning  to  which 
words    in  common    circulation    are    subject, 
(sometimes   from  pedantry,    but    more    com- 
monly from  ignorance  and  confusion  of  thought,) 
that  if  technical  terms  were  laid  aside,  nothing 
but  obscurity  and  uncertainty   would   ensue^ 
We  shouldbe  in  a  situation  analogous  to  that 
of  the  surgeon,  who,  rejecting  his  own  delicately 
finished  instruments,  should  employ  only  com- 
mon tools. 

It  need  hardly  be  added  that  all  elliptical  ex- 
pressions, and  any  thing  like  a  suggestive  style 
of  writing  must  be  scrupulously  avoided.  Every 
thing  should  yield  to  perspicuity.     The  charge 
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of  prolixity  had  far  better  be  incurred,  than 
that  of  brevity  with  obscurity.    "  Legal  instru- 
ments/'   observes    the    acute  author  of  the 
**  Diversions  of  Purley/'*  "  have  always  been, 
and  always  must  be,  remarkably  more  tedious 
and  prolix  than  any  other  writings,  in  which 
the    same    clearness    and    precision   are  not 
equally  important.     For  abbreviations  open  a 
door  for  doubt ;  and,  by  the  use  of  them,  what 
we   gain  in  time,  we  lose  in  precision  and 
certainty.    In  common  discourse,  we  save  time 
by  using  the  short  substitutes,  hb  and  she,  and 
THEY  and  it;  and,  (with  a  little  care  on  one  side, 
and  attention  on  the  other,)  they  answer  our 
purpose  very  well ;  or,  if  a  mistake  happens,  it 
is  easily  set  right.     But  .^is  substitution  will 
not  be  risked  in  a  legal  instrument;  and  the 
drawer  thinks  himself  compelled,  for  the  sake 
of  certainty,  to  say  he,  (the  said  John  A.,)  to 
HIM,  (the  said  Thomas  B.,)  for  them^  (the  said 
William  C.  and  Anne  D.,)  as  often  as  those 
persons  are  mentioned.f 


•  Vol.  1,  p,  220. — Mr.  Taylor's  edition. 
t  "  Abbreviations  and  substitutes  undoubtedly,"  conti- 
nues the  learned  philologist,  "  cannot  safely  be  trusted  in 
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It  is  also  to  be  observed  that  punctuation  is 
hardly  ever  attended  to  in  framing  legal  instru- 
mentSy  and  in  construing  them,  not  regarded ;  * 
so  that  the  diction  of  a  conveyancer  must  an- 
swer Dr.  Paley's  definition  of  a  good  style, — ^it 
should  be  intelligible  without  punctuation — the 
sense  should  be  clear  without  the  aid  of  stops* 

And  on  this  head,  it  may  be  worth  while  to 
caution  the  draftsman  against  conceiving,  that 
because  he  himself  is  acquainted  with  his  own 
meaning,  that  therefore  his  expressions  are  in- 
telligible to  others.  Distinctness  of  conception 
does  not  necessarily  produce  distinctness   of 

expression.f 

" -  ■     ■      ■  ■         III.       .  I  ij 

legal  instruments.  But  it  is  an  unnecessary  prolixity,  and 
great  absurdity,  which  at  present  prevails,  to  retain  the 
substitute  in  these  writings,  at  the  same  time  with  the  prin- 
cipal, for  which  alone,  the  substitute  is  ever  inserted,  and 
for  which  it  is  merely  a  proxy.  He,  she,  they,  it,  who, 
WHICH,  &c.y  should  have  no  place  in  these  instruments,  but 
be  altogether  banished  from  them." — Vol.  1,  p.  22. 

»  1  Meriv.  651. 

t  "  Universally,  indeed,"  says  Dr.  Whately,  "  an  un- 
practised writer  is  liable  to  be  misled  t>y  his  own  know- 
ledge of  his  own  meaning,  into  supposing  those  expressions 
clearly  intelligible,  which  are  so  to  himself ;  but  which  may 
not  be  so  to  the  reader,  whose  thoughts  are  not  in  the  same 
train.    And  hence  it  is  that  some  do  not  write  or  speak 
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(19.)  As  already  intimated»one  very  important 
office  of  Recitals  is  to  showwhat  are  the  existing 
interests  of  the  active  parties  to  the  deed.  This 
may  be  done  in  two  ways :  either  by  formally 
reciting  the  instrument  or  several  instrumentSi 
and  other  acts^  conferring  or  modifying  the 
present  ownership, — ^the  causative  process  as 
it  has  been  called,— or  by  stating  the  result 
only  of  this  process.  On  this  head  it  has  been 
well  observed,  *  that,  "  Where  the  last  con- 
veyance was,  we  will  say,  to  uses  to  prevent 
dower,  and  we  are  going  to  convey  under  those 
uses,  it  would  not  do  to  state  merely  the  result. 


with  so  much  perspicuity  on  a  subject  which  has  long  been 
▼eiy  fiuniliar  to  them,  as  on  one  which  they  understand 
indeed,  but  with  which  they  are  less  intimately  acquainted, 
and  in  which  their  knowledge  has  been  more  recently  ac- 
quired. In  the  former  case,  it  is  a  matter  of  some  dif- 
ficulty to  keep  in  the  mind  the  necessity  of  carefully  and 
copiously  explaining  principles  which,  by  long  habit,  have 
come  to  assume  in  our  minds  the  appearance  of  self-evident 
truths."  Rhetoric  183.  In  illustration  I  may  add,  that 
the  will  of  the  late  Mr.  Bradley,  who  was  a  distinguished 
conveyancer  in  his  day,  and  had  been  used  to  settle  and 
arrange  the  most  complicated  concerns,  was  set  aside  by 
Lord  Thurlow,  for  uncertainty, 

*  See  Appendix,  Note  (A.) 
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and  say,  that  *  the  lands  stand  limited   to  the 
usual  uses  to  prevent  dower/  because  there  are 
many  minute  variations  in  the  forms  of  uses  to 
prevent  dower^  as  used  by  different  practi- 
tioners^ particularly  as  to  the  mode  of  executing 
the  power,  and  no  one  would  know  what  the 
exact  uses  were.     But  where  the  direct  result 
of  a  former  deed  or  instrument  is  one  or  more 
very  simple  fact  or  facts,  which  contain  within 
themselves  all  their  own  consequences,  without 
looking  further  into  the  language  or  frame  of 
that  instrument,  we  commonly  state  the  result 
without  reciting  the  instrument.     Thus  we  re- 
cite or  state  that  the  vendor  is  seised  to  him 
and  his  heirs  in  fee-simple,  or  (if  the  case  be  so) 
to  him  and  his  heirs  in  fee-simple,  subject  to 
the  dl)wer  of  the  said  A.,  his  wife,  and  so 
forth.    Nothing  would  be  gained  by  reciting 
the  instrument ;  because,  if  the  man  is  seised 
in  fee,  we  do  not  want  to  know  the  mode  of  as- 
surance, or  the  mode  of  limitation,  under  which 
he  became  so  seised.    It  is  perfectly  immaterial 
whether  the  conveyance  was  to  him,  or  to  an- 
other person  to  his  use,  &c.,  or  whether  the 
limitation  was  to  him  and  his  heirs,  or  to  him, 
his  heirs,  and  assigns*  Wherever  therefore  the 
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simple  result  of  the  last  conveyance  or  will  is  to 
make  the  vendor  seised  in  fee,  it  is  unnecessary 
to  recite  that  conveyance  or  will  itself:  the  re- 
sult only  need  be  stated.    There  are  very  few 
other  results  of  instruments  besides  that  of  a 
seisin  in  fee  that  can  be  properly  stated  merely 
by  naked  averment.    This  is^  however,  some- 
times  done,  when  brevity  is  required,  with  re- 
gard  to  estates  for  life,  estates  tail,  &c. ;  but  in 
such  cases,  as  a  particular  estate  must  have 
been   created  by  some  instrument,  it  is  the 
almo^  invariable  practice  to  refer  to  the  instru- 
ment, even  though  it  is  not  recited.    Thus  we 
recite,  that  under  and  by  virtue  of  the  last  will 
and  testament  of  A.  B.,  bearing  date,  &c.,  the 
said  C.  D.  is  tenant  for  his  own  life  of,  &c.,  or 
tenant  in  tail  male,  &c.     Where,  however,  we 
are  going  to  act  materially  upon  the  particular 
estate  thus  created,  it  is  in  general  the  more 
satisfactory  plan  to  recite  the  instrument  creat- 
ing it,  substantively :  setting  out  so  much  of 
the  language  as  is  necessary  to  enable  a  lawyer 
to  form  his  own  opinion  upon  the  effect  of  the 
limitation,  instead  of  calling  upon  him  to  take 
another  man's  conclusion  upon  trust.     I  said 
where  we  are  going  to  act  materially  upon  the 
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particular  estate,  and  this  brings  us  to  anoth< 
distinction,  namely,  whether  the  result  of  the 
instrument  in  question  is  the  very  matter  upon 
which  we  are  going  to  act,  and  which  is,  there«v 
fore,  of  the  essence  of  the  present  transaction  ; 
or  whether  it  is  something  merely  collateral,  or 
mentioned  with  a  view  to  complete  a  train  of 
facts,  in  which  latter  case  we  may  generally  re- 
cite it  as  concisely  as  possible." 

(^•)  It  is  also  to  be  remarked,  that  another 
purpose  for  which  Recitals  are  employed,  is  to 
show  forth  the  characters  of  the  parties*  In 
doing  this  the  draftsman  should  not,  generally 
speaking,  content  himself  with  stating,  as  a 
fact,  that  such  a  person  is,  e.  g*  an  executor^ 
or  administrator,  or  a  trustee ;  but  the  means 
by  which  he  acquired  that  character  ought  to 
be  shown.  In  other  words,  the  causative  pro- 
cess, not  the  result  merely,  should  be  given. 

Thus,  if  any  of  the  parties  act  as  executors, 
it  is  proper  to  recite  so  much  of  the  will  as  re- 
lates to  their  appointment,  and  then  to  state 
the  death  of  the  testator,  and  the  probation  of 
his  will  in  the  proper  Ecclesiastical  Court. 
And  in  the  case  of  an  administrator,  the  death 
of  the  intestate,  and  the  grant  of  letters  of  ad- 
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■  ministration  should  be  recited.  Again :  If 
any  of  the  parties  act  as  trustees^  the  instru* 
ment  creating  the  trust  should  be  recited ;  and 
if  they  do  not  claim  immediately  under  the  in- 
strument of  trusty  but  by  yirtue  of  an  appoint* 
ment^  this  deed  ought  also  to  be  set  forth. 

In  some  cases  it  is  not  desirable  to  disclose 
the  characters  of  the  parties :  where,  for  in- 
stance^ trustees  are  lending  money,  and  the 
mortgagee,  if  affected  with  notice  of  the  trustSi 
would>  under  the  circumstances*  be  obliged,  on 
repaying  the  loan,  to  see  to  its  application. 
Cases  of  this  complexion,  however^  can  be  cotk» 
sidered  only   as    exceptions    to  the  general 
rule. 

(21.)  It  is  obviously  expedient  that  every 
instrument  should  (if  possible)  contain  within 
itself  all  the  evidences  of  its  own  validity.  If, 
therefore,  a  deed  depend  for  its  operation  01^ 
some  prior  instrument,  or  on  the  existence  of  a 
particular  estate,  the  instrument  should  be  re- 
cited, or  the  creaticm  and  subsistence  of  the 
particular  estate  shown, 

Ex.  gr.  In  an  appointment,  the  power  which 
gives  it  efficacy,  and  the  circumstances  necessary 
to  be  observed  on  execution,  should  be  distinctly 
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Stated.    So  in  a  release  operating  by  way  of 
enlargement^  the  bargain   and  sale  or  lease 
should  be  recited.    If  the  particular  estate  was 
created  by  a  lease  not  operating  under  the 
statute  of  uses,  but  at  common  law,  then,  in 
addition  to  the  Recital  of  the  demise,  it  is  pro- 
per to  state  the  fact  of  entry;  because,  until 
entry,  the  lessee  has  a  mere  interesse  termini, 
and  such  interest  is  incapable  of  being  enlarged 
by  a  release.*     But  in  the  case  of  a  bargain 
and  sale,  the  legal  estate  which  is  transferred 
by  the  statute  of  uses,  is  equivalent  to  an  actual 
entry,  at  least  so  far  as  to  enable  the  bargainee 
to  accept  a  release  of  the  reversion.f    There 
is  a  slight  inaccuracy  in  the  usual  mode  of  re- 
citing a  bargain  and  sale,  which,  as  it  is  calcu- 
lated to  mislead  the  student,  it  may  be  proper 
to  notice.    The  language  of  the  Recital  is  ^' in 
his  actual  possession  now  being  by  virtue  of 
a  bargain    and  sale,   &c."      Now  it  will  be 
observed  that,  according  to  the  Recital,  the 
bargainee  is  in  actual   possession;   whereas 


*  Litt.  8.  459. 

t  IjUwich  V.  MUton,  Cro.  Jac.  604 ;  2  Prest  Conv.  390. 
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the  statute  gives  only  a  vested  or  executed 
estate,  not  an  actual  possession.*  Hence  an 
action  of  trespass  cannot  be  maintained  by  the 
bargainee  until  he  has  obtained  posses8ion.f 
Tbe  Recital  should  be  *'  in  him  now  actually 
f?est€d  by  virtue,  &c." 

In  conveyances  of  trust  property,  the  crea* 
tion  of  the  trust,  and  the  power  to  give  receipts 
and  discharges  should  be  shown ;  but  it  is  not 
necessary  to  detail  the  trusts  of  the  purchase- 
money.  If,  however,  the  trustees  are  not 
invested  with  such  a  power,  and  the  cir* 
cumstances  of  the  case  make  it  incumbent  on 
the  purchaser  to  see  to  the  application  of  the 


*  Lutwich  V.  Mittan,  ut  sup. ;  2  Prest.  Conv.  390,  391, 
442. 

t  Lutwich  V.  Milton,  ut  sup.;  Barker  v.  Keate,  2  Mod. 
249;  Co.  Litt.  46,  b ;  270,  a;  Sugd.  Gilb.  on  Uses,  431; 
2  Prest.  Conv.  39 1.  I  have  found,  however,  a  note  (for  it 
can  hardly  be  called  a  report)  of  an  anonymous  case  in 
Cro.  Eliz.  46,  where  it  is  said  that  cestui  que  use  is  imme- 
diately and  actually  seised  and  in  possession  of  the  Umd,  so 
as  he  may  have  an  assise  or  trespass  before  entry  against 
any  stranger  who  enters  without  title;  and  this  by  the 
words  of  27  Hen.  VIII.  c.  1 0,  m.  "  that  cestui  que  use  shall 
stand  and  be  seised,"  &c.  And  this,  adds  the  reporter, 
was  the  opinion  of  divers  justices.  See  also  Cro.  Car  110. 
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proceeds  of  the  sale,  then  it  will  be  proper  to 
disclofle  the  truste,  and  the  penons  benefiually 
interested  in  the  purchase-money  ought  to  be 
nmde  parties  to  the  deed,  for  the  purpose  of 
releasing  the  purchaser. 

In  settlements  made  in  pursuance  of  ar- 
ticles, it  is  proper  to  recite  the  articles,  in 
order  to  manifest  on  the  face  of  the  instrument 
that  they  are  rightiy  executed.  When  a  second 
mortgage  is  effected  of  the  same  lands,  or  of 
any  part  of  them,  it  is  proper  to  recite  the  first 
security  in  the  second  mortgage,  in  order  to 
fix  the  mortgagee  with  notice  of  the  incum- 
brance. If,  indeed,  the  subsisting  mortgage  is 
not  recited,  then  it  will  be  necessary  to  give 
notice  in  writing  of  such  prior  incumbrance  to 
the  mortgagee,  otherwise  the  mortgagor  will 
forfeit  his  equity  of  redemption  as  against  the 
second  mortgagee.*  In  the  hill  of  sale  of  a 
ship,  or  other  vessel,  the  certificate  of  registry 
ought  to  be  recited,  else  the  assignment  will 
be  void.-f- 


•  4Win.  &M.  c.  16.  SeeaCnii.  112,113,  3rd  edit 
t  3&4  W.  4,  Cflfl,  8.31. 


(2S.)  It  has  already  been  observed^  that  m 
framing  a  draft  the  ConTeyaiicer  ought  to  bear  in 
mind,  that  the  instrument  should  be  fitted,  not 
only  to  effect  the  present  purpose  of  theparties, 
but  to  form,  hereafter,  a  constituent  part  of  the 
eridences  of  ownership.  The  continuity  of  the 
evidence  should  be  so  maintained,  that,  in 
reading  the  abstract,  we  may  proceed  through^ 
out  without  meeting  with  any  break  in  the 
ehain  of  evidence.  It  is  tiherefore  proper, 
generally  speaking,  to  put  upon  the  deed  all 
such  facts  and  circumstances  affecting  the  title^ 
as  have  happened  since  tibe  execution  of  the 
last  instrument* 

Ex.  gr.  If  there  be  a  power  of  appointment 
given  to  A.  and  B.  jointly,  and  in  default  of 
such  appointment,  a  similar  power  to  the  sur« 
vivor  of  them,  and  the  survivor  desires  to  ex- 
ercise the  power,  then  it  should  be  recited, 
that  no  joint  appointment  was  ever  made,  and 
that  A.  or  B.  (as  the  case  may  be,)  departed 
this  life,  (mentioning  the  time,)  leaving  the  said 
A.  or  B.,  him  surviving. 

Again :  if  an  estate  were  limited  to  At  for 
life»  with  remainder  to  B.  in  fee;  and  B.  is 
about  to  convey  the  fee,  A.  being  dead,  then. 
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in  order  to  keep  up  the  continuity  of  the  evi- 
dence of  title^  the  instrument  creating  the  limi- 
tations;  and  the  death  of  A.,  should  be  recited 
in  the  conveyance. 

Again :  if  a  freehold  estate  were  devised  to 
two  and  their  heirs,  and  one  of  the  devisees 
proves  to  be  an  attesting  witness  to  the  will,  in 
consequence  of  which  the  devise  to  him  is 
void,*  and  the  whole  vests  in  the  other  devisee, 
then  it  will  be  proper,  in  the  conveyance  to  a 
purchaser  or  mortgagee,  to  recite  these  <^- 
cumstances. 

■ 

Again:  if  an  estate  were  devised  to  one 
upon  a  certain  contingency,  and  that  contin- 
gency happened,'  then  upon  a  conveyance 
of  the  estate,  this  fact,  as  well  as  the  will, 
should  be  stated,  in  order  that  the  future 
abstract  may  show  how  the  contingent  estate 
became  vested.     So,  if  a  devise  has  lapsed 


*  25  Geo.  2,  c.  6.  This  statute  applies  only  to  a  devise 
of freeholdi,  giving  a  beneficial  interest  to  the  devisee.  See 
Leei  V.  Swnmersgill,  17  Ves.  508,  which  was  overruled  by 
Brett  V.  Brett,  3  Add.  210;  1  Hagg.  EccL  Rep.  58,  n., 
(a.) ;  3  Russ.  437,  n. ;  Emanuel  v.  ConUabk,  3  Russ.  436 ; 
and  Foiter  v.  Banbury,  3  Sim.  40;  and  see  Fhippi  v. 
Fitcher,  6  Tau.  220;  2  Marsh.  20;  1  Madd.  144. 
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by  the  death  of  the  devisee^  in  the  life- 
time of  the  testator,  and  the  estate  descended 
upon  the  heir  at  law,  then,  upon  a  conrey- 
ance  of  the  property,  these  facts  should  be 
recited. 

And  here  it  may  be  worth  while  to  remark, 
(what,  indeed,  will  readily  occur  to  any  one 
who  thinks  upon  the  subject,)  that,  when  the 
consequences  of  any  act  of  the  parties  or  the 
law  are  not  self-evident,  or  from  the  compli- 
cated  nature  of  the  transactions,  require  an  ef- 
fort of  attention  to  recollect,  it  will  be  highly 
conducive  to  the  clearness  of  the  Recitals  and 
the  future  abstract,  if,  in  the  instrument^  some 
Recitals  be  introduced  expressive  of  such  con- 
sequences.   Misunderstanding  the  real  object 
of  such  Recitals,  an  unskilful  draftsman  will 
sometimes  state  what  is  too  obvious  to  require 
explanation ;   as,   e.  g*y  that  A.  B.  departed 
this  life,  whereupon  his  estate  for  life  deter- 
mined, or  that  a  particular  person  entered  into 
a  bond  for  seciuring  a  certain  sum,  whereby  he 
became  liable  to  pay  it. 

(23.)  To  indicate  the  object  to  be  effected  is 
another  office  of  Recitals.  In  framing  Recitals 
of  this  kind  very  great  caution  is  necessary,  as. 
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uader  certain  circumstances^  they  may  control 
the  operation  of  the  instrument.    Thus  it  is 
bel49  that  if  there  be  a  particular  Recital^    and 
general  words  of  release  are  afterwards    in- 
sertedy  the  generality  of  the  latter  will  be  qua«" 
lified  by  the  Recital.*    In  submissions  to  arbi- 
trationt  and  especially  in  deeds  of  compromise 
and  confirmation,  the  intentional  Recitals  should 
be  expressed  with  the  utmost  clearness.     In  a 
late  case^f  Sir  John  Leach  observed,  that  *'  in 
equity,  it  is  considered,  (as  good  sense  requires 
it  should  be»)  that  no  man  can  be  held  by  any 
^t  of  his  to  confirm  a  title,  unless  he  was  fixUy 
aware  at  the  time,  not  only  of  the  fact  upon 
which  the  defect  of  title  depends,  but  of  die 
consequences  in  point  of  law.*' j:  In  all  cases  of 


*  Simom  v.  Jokiuony  3  B.  &  Ad.  175 ;  Payler  v.  Homer' 
sham,  4  M.  &  S.  423 ;  Solly  v.  Forbes,  2  Brod.  &  Bing. 
38 ;  and  tiie  cases  cited  in  aig. 

t  JQodtepiU  v.  CMmeley,  1  Ross.  &  M.  426. 

X  "A  person  called  upon  to  join  in  a  conveyano^y  for 
the  purpose  of  obviating  a  specified  objection  to  a  title, 
would  not  be  bound  as  to  any  other  interest  of  which  he 
was  not  apprised;  though  if  he  u  told  generally  that  there 
«r9  pUgections  to  th^  title,  and  consents  to  join  in  the  pQn^ 
reyaxHn^,  it  must  be  taken  that  be  has  inquired  into  th9  ua- 


tKTlt&DUCTIOK.  47 

this  kind,  therefore,  the  draftsman  should  car* 
plicUly  state  such  matters  as  will  clearly  show 
that  the  parties  are  in  fuU  possession  of  all  the 
circumstances,  and  know  the  consequences  in- 
vohed  in  the  action  about  to  be  performed* 
Indeed>  as  already  intimated,  it  is  a  rule  in  re- 
citing,  that  nothing  should  be  left  to  an  ingfli^ 
cU  statement,  unless  it  be  the  necessary  and 
obvious  result  of  what  has  gone  before ;  lor  al- 
though the  transaction  may  be  sufficiently  plain 
to  the  framer  of  the  draft  and  the  parties  to  it, 
yet  to  a  strangiar  it  may  be  obscure;  and  ibk 
caution  is  the  more  necessary^  because,  ft»  be- 
fore remarked,*  the  very^cumatance  of  a  per- 
son havii^  a  full  knowledge  of  his  own  auean- 
ing,  is  apt  to  make  him  believe  that  expue*^ 
sions  clear  to  himself,  are  equally  intelligible  to 
others. 

(^•)  With  regard  to  the  mode  of  reciting  in- 
struments or  facts,  some  suggestions  have  been 
dready  offered ;  and  there  is  little  to  be  added 

HI    I    |.p,pi^ip>^i  n  1 1 1  n    »mn  ^ii  I  »^iii]i  nil  ■III]  mi  nil  ^iy^^«^^im»^p^^^»^lffBif> 

tare  of  the  objection,   and  shall  not  afterwards  nuse  a 
question    as  to  the  extent  of  his  informadon." — Per  Sir 
WUUam  Grant  J  M.  K.  Cholmondeleif  y.  CUnton,  3  Meriv. 
355;  and  tee  Lori  Braybrokt  v.  Inddp^  8  Yes.  417,  431. 
*  AiUe,  p.  34,  (n.) 
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which  the  student  will  not  himself  acquire 
when  he  has  become  familiar  with  the  usual 
language  and  forms  of  Recitals. 

It  is  the  practice  of  many  conveyancers, 
whenever  the  date  of  an  instrument  or  of  a  fact 
is  stated,  to  introduce  it  with  the  words  *'  on 
or  about:*'  in  order  to  guard  against  any 
error  as  to  the  particular  day.  And  in  reciting 
an  indenture  inter  partes,  some  use  ^  the 
words  "  made,  or  expressed  to  be  made,  be- 
tween/' &c.:  because  the  deed  may  not  have 
been  executed  by  aU  the  parties.  Perhaps, 
however,  these  cautionary  expressions  are  of 
little  use,  except  only  where  the  operation  of 
the  deed  may  be  said  to  depend  upon  the  Re- 
cital.* 


*  Mr.  Coventry  treats  these  words  ''  made  or  expressed 
to  be  made'*  as  absurd,  conceiving  that  they  imply  that  a 
deed  can  be  made  by  other  persons  than  those  named  in  it 
With  reference  to  this  observation,  Mr.  Jarman  has  justly 
remarked,  that  the  words  <'  expressed  to  be  made"  are  ob- 
viously designed  to  provide  against  the  possible  event  of  the 
recited  deed  not  being  executed  by  all  the  persons  who  are 
professed. to  be  parties  to  it;  and  in  such  case,  their  inser- 
tion seems  to  be  necessary  to  complete  accuracy,  since  a 
deed  cannot  correctly  be  described  to  be  made  by  a  person 
who  does  not  execute  it    They  would,  of  course,  be  parti- 
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On  this  head^  it  may  be  worth  while  to  re- 
mark, that  when  reciting  an  instrument,  or  any 
clause  in  an  instrument,  the  meaning  of  which 
is  ambiguous,  it  is  proper  to  quote  the  identical 
expressions.  If  a  will,  or  a  devise  or  bequest 
in  a  will,  we  may  introduce  it  thus:  "  Whereas 
the  said  A,  B«  duly  made,  signed,  and  pub- 
lished his  last  will  and  testament  in  writing, 
bearing  date,  &c.  in  the  words  or  to  the  effect 
following,  that  is  to  say,  &c.  &c.'*  or, "  in  which 
is  contained  a  devise  or  bequest  in  the  words, 
or  to  the  effect  following,  that  is  to  say,  &c.  &c." 
as  the  case  may  be. 

It  frequently  happens  that  the  Recitals  con- 
tamed  in  instruments,  as  well  as  the  instru- 
ments themselves,  are  to  be  recited ;  and  when 
diis  is  the  case,  they  ought,  generally  speaking, 
to  be  given  as  distinct  links, — as  substantive 
Recitals.  If,  however,  imder  the  circumstances 


cularly  appropriate,  when  any  of  the  professed  parties  to 
the  deed  refuse  to  execute  it;  as,  where  a  tmstee  disclaims 
the  tnist  estate  intended  to  be  vested  in  him.  The  deed 
of  disclaimer  reciting  the  trust  deed  should  state  it  as  a 
deed  expressed  to  he  made  hetween  the  intended  grantors 
and  Ihe  trustee,  who  refuses  the  acceptance  of  iSte  estate 
intended  to  be  vested  in  him."    8  Jarm,  Prte.  263. 

D 
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of  the  case,  this  cannot,  b^  bonveiuently 
done^  or  the  accuracy  of  the  Recitals  is 
questionable,  then  they  may  be  recited  pa- 
renthetically. 

It  is  ako  to  be  observed^  that  when  there  are 
several  instruments  constituting,  as  it  were,  one 
c<^veyanjce,  they  should  be  recited  according 
to  their  ifnited  operation. 

(S^.)  In  conclusion,  it  may  be  remarked,  that, 
generally  spealpng,  the  Recitals  should  be  ar- 
ranged chronologically ;  if,  however,  there  are 
distinct  interests  comprised. in. separate  instru- 
ments, then  it  will  conduce,  more  to  the  clear- 
ness of  the  narration,  if  each  cla^s  is  separately 
]^ecited»  To  determine  ^t  what  stage  of  the  title 
wf3  i^QjgJd  take  yp  the  narcaJbion,  no  comprehea- 
sive  rule  can  .  be  lai^.  down,  %».  this  must 
depei;id  on  &e  particular  circumstances  of 
eaqh  c^^e. 

It  may,  however,  be-observed,  that  in  a  com- 
plicated title  where  several  instruments  are  so 
chained  together,  that  they  baffle  all  attempts 
to  unlink  them,  and  it  is  not  desirable  to  recite 
the  whole,  the  object  of  the  draftsman  may  fre- 
quently be  b^st  attained  by  stating  only  the 
ultimate  result;.    Af^d  if  we;  beax^  in  mind  the 
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several  purposes  for  which  Recitals  are  em- 
j)loyed9  and  especially  that  all  existing  in- 
terests ought  to  be  made  manifest^  a  little 
practice  will  easily  overcome  any  difficulty  that 
may  arise. 


D3 
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Abatement.    See  Suit 


Abduction. 

(1.)  Whereas  E.  T.,  the  only  child  of  ;f MoctJJJig, 
W.  T.  Esq.,  an  infant,  under  the  age  of  ^**„'*°* 
sixteen  years,  was  lately  by  fraud,  contri- 
▼ance,  and  forgery,  illegally  taken  and  car- 
ried away  by  one  E.  G.  W.,  a  stranger, 
wholly  unknown  to  the  said  E.  T.;  and  be- 
ing under  the  control  of  the  said  E.  G.  W,, 
was  afterwards,  to  wit,  on  the  8th  day  of 
March,  18^,  (a)  by  fraud,  imposition,  fear, 


(a)  This  date  has  heen  retained,  as  the  particular 
«&ie  of  abduction  recited  in  the  text,  gave  occasion  to 
the  9  Geo.  4,  c.  31,  which  enacts,  that  where  any  wo- 
inan  shall  have  any  interest  whether  legal  or  equitable, 
present  or  fiiture,  absolute,  conditional,  or  contingent, 
in  any  real  or  personal  estate,  or  shall  be  an  heiress 
presumptive,  or  next  of  kin  to  any  one  having  such  in- 
terest, if  any  person  shall,  from  motives  of  lucre,  take 
Avay  or  detain  such  woman  against  her  will,  with  in- 
tent to  marry  or  defile  her,  or  to  cause  her  to  be  mar- 
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and  intimidation^  made  and  induced  at  Gret- 
na Green,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called 
Scotland,  to  marry  the  said  E,  G.  W.,  ac- 
cording to  certain   forms    and  ceremonies 
which  are  alleged  to  constitute  a  marriage 
according  to  the  laws  and  customs  of  that 
part  of  the  United  Kingdom  called  Scot- 
land. 
otMucZ,      (^')  And  whereas  the  said  E,  G,  W.  was 
JIIcy*of  dJ-*  afterwards  convicted,  in  due  course  of  law, 
iege<rm![r-    ofconspiring,  with  cefteiu  Other  pcrsons,  to 
take  and  convey  the  said  E.  T.  out  of  the 

ried  or  defiled  by  any  other  person;  every  sufch  of- 
fender, and  every  person  counselling,  aiding,  or  abet- 
ting sucb  offender,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  Hable  to  be  transported  be- 
yond the  seas  for  life,  or  for  any  term  not  less  than 
■even  years,  or  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  correction,  for 
any  term  not  exceeding  four  years.     Sect,  ld.*~And 
that  if  any  person  shall  unlawfidly  take,  or  cause  to  be 
taken,  any  unmarried  girl,  being  imder  the  Age  of  sijc- 
teen  years,  out  of  tiie  possession  and  against  the  will  of  ' 
her  father  or  mother,  or  any  otiier  person  having  the 
lawful  care  or  charge  of  her,  every  such  ofiender  shall 
be  guilty  of  a  misdemeanor,'and  being  convicted  thereof, 
shall  be  liable  to  suffer  such  punishment,  by  fine  or 
imprisonment,  or  by  both,  as  the  court  shall  award. 
Sect,  20. 
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[y  of  certain  persons,  then  having  the 
order,  keeping,  education,  and  go- 
mce  of  the  said  £.  T.,  and  to  cause  and 
jure  her  to  marry  the  said  E.  G.  W., 
LOut  the  knowledge  or  consent  of  the 
W.  T.,  her  father ;  and  of  having  un- 
riully  taken  and  conveyed  the  said  E.  T., 
^n  being  a  maid,  unmarried,  under  the  age 
sixteen  years,  out  of  and  from  the  posses- 
of  certain  persons  having,  by  the  con« 
it  and  appointment  of  the  said  E.  T. ^  the 
Ler,  keeping,  education,  aiid  governance  of 
le  said  E.  T. ;  and  the  said  E.  G.  W.  is  now 
suffering  the  sentence  of  the  law  upon  the 
first  of  the  said  convictions.  And  whereas 
it  is  expedient  that  the  said  alleged  mar- 
riage should  be  declared  null  and  void. 


Acceptance.     See  BiU  of  Exchange. 

(3.)  And  whereas  the  said  A.  B.  and  C.  ^/^'S. 
his  wife  have  accepted  the  provision  made  Jfoo  ii*M«a 
for  the  said  C,  by  the  will  of  the  said  B.  B.,  ^re^*tob« 
m  satisfaction  and  full  discharge  of  the  said  "  °'*" 
annuity  of  £— ,  to  which  the  said  C.  B.  be- 
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came  entitled  for  her  life  under  the  said  will; 
and  have  consented  and  agreed  to  join  in  the 
conveyance  of  the  said  messuages^  lands^ 
and  other  hereditaments  hereinafter  granted 
and  released^  or  expressed  and  intended  so 
to  be,  for  the  purpose  of  extinguishing  the 
same  annuity  of  £ — . 
Agreement        (4.)   And  whcrcas  the  said  A«  B.   hath 

to  accept  an         ^     ' 

fr°m  heir  at  ^g*"®^^  *^  acccpt  a  clear  annuity  or  yearly 
of'dower*"   sum  of  £ —  for  her  life,  in  lieu  of  her  dower, 
and  in  full  satisfaction  and  discharge  of  all 
right  and  title  to  the  same,  and  of  all  da- 
mages on  account  thereof. 


Account,    See  Bankers. 
Adjustment      (5.)  Whcrcas  there  have  been  several  ac- 

and  settle- 
ment of  ac-   counts   and  pecuniary  transactions  between 

counts.  ^  •' 

the  said  A.  B.  and  C.  D. ;  all  of  which  are 
now  adjusted  and  settled. 
Adjustment       (6.)  Whereas   sundry  accounts,    current 

ofiu:counts,  '  ^     " 

and  agree-    and  othcrwisc,  and  divers  dealins^s  in  trade 

ment  to  exe-  '  ° 

rdMses!"**  havc  been  subsisting  and  depending  for 
some  time  past  between  the  said  A.  B.  and 
C.  D.    And  whereas  the  said  accounts  have 
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tn  duly  balanced  and  adjusted ;  and  in 

Icr  to  prevent  any  future  disputes   con- 

ling  the  same,  the  said  A.  B.  and  C.  D. 

Lve  agreed  to  execute  and  give  the  mutual 

^leases  hereinafter  contained. 

(7.)  And  whereas  the  clear  balance  or  Accoonte 

Mttn  CO- 
)artnera  !>«• 


ithare  due  to  the  said  A.  B.,  in  respect  of  Jj^*°^^°j 
Ithe  said  copartnership,  on  the  last  day  ot^^otSHm! 


settlement  of  the  accounts  thereof  next  pre- 
ceding the  decease  of  the  said  A.  B.,  viz. 
on  the  —  day  of—,  amounted  to  the  sum 
of  £ — ,  which,  with  the  said  allowance  of  £ — 
per  cent,  thereon  as  aforesaid,  make  together 
the  aggregate  sum  of  £ — . 

.   (8.)  And  whereas  an  account  hath  this^JJ®^"*^,^ 
day  been  made  up  between  the  said  A.  B.  ^?,Sd"" 
and  C.  D.,  and  there  appears  to  be  due  to  ™®'*«^**' 
the  said  A.  B.,  in  respect  of  the  said  mort- 
gage, the  sum  of  £ —  for  principal  and  inter- 
est up  to  the  day  of  the  date  of  these  pre- 
sents. (6) 
(9.)  And  whereas  upon  an  account  this  ^c^gt 


tween  mort- 


(b)  This  form  is  sometime  used ;  but  it  is  more  con* 
dse,  instead  of  referring  to  any  account,  to  state  only 
what  money  is  due  on  the  mortgage.  For  a  form  of 
this  kind,  see  tit.  "  Mortgage,** 

D5 


58  ACCOUNT. 

gagorandes  day  Stated,  adjusted,  and  settled  by  and 
mortgagee,  between  the  said  A.  B.  of  the  one  part,  and 
the  said  C.  D*  of  the  other  part,  it  appears, 
that  the  said  principal  sum  oi£'^y  together 
with  the  sum  of  «£-— ,  for  an  arrear  of  interest 
thereon,  is  now  due  and  owing  t6  the  said 
A.  B.  upon  tlie  said  security,  as  surviving 
executor  of  the  said  D.  F. 
Account  (10.)  And  whereas  upon  an  account  made 

■tatedwlth  ^        '  *^  ^ 

mortgagee    yp  and  Stated  between  the  said  A.  B,  and 

in  posses-  ^ 

fiwiof"'  the  said  CD.,  as  such  surviving  assignee 
demption.'^^'  ^^  aforesaid,  of  and  concerning  the  said 
principal  money  and  interest  secured  upon 
the  said  several  recited  mortgages,  and  of  the 
rents  and  profits  received  by  the  said  A.  B. 
out  of  the  said  mortgaged  premises,  after 
making  to  the  said  A.  B.  all  just  allowances 
for  repairs,  taxes,  and  other  expenses  in 
and  about  the  management  of  the  said 
estates,  and  collecting  and  getting  in  the 
rents  and  profits  thereof,  there  appears  to 
be  due  and  owing  to  the  said  A.  B.,  on  the 
balance  of  such  accounts,  the  sum  of  ^— ^ 
which  is  much  more  than  the  value  of  the 
said  mortgaged  premises,  or  the  same  would 
fetch  either  by  public  auction  or  private  coU'* 
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;  and  the  said  A.  B.  hath  therefore 
ed  to  the  said  C.  D.  to  accept  a  re- 
ef the  equity  of  redemption  of  the  said 
gaged  premises,  in  full  satisfaction  for 
his  demands^  and  of  any  deficiency  that 
said  estates  might  fall  short  of  paying 
satisfying;  and  to  relinquish  and  give  up 
y  claim  he  may  have  to  come  in  under 
estate  of  the  said  C.  D.  in  respect  of 
y  such  deficiency;  and  which  proposal  the 
pad  C.  D.  hath  agreed  to  accept^  and  to 
Mease  his  equity  of  redemption  in  and  to 
Ae  said  mortgaged  premises  unto  the  said 
A.  B.  in  manner  hereinafter  mentioned. 

(IK)  And  whereas  the  several  sums  owing  b^crSrtoTi 
to  the  said  creditors  respectively  for  prin- J J^^  **^" 
eipal  monies  and  interest  have  been  stated 
to  the  said  A.  B.  and  C,  D.,  parties  hereto, 
and  to  the  several  creditors,  parties  to  these 
presents,  before  the  same  were  inserted  in 
the  said  schedule,  and  it  was  allowed  and 
agreed  upon  by  all  the  said  parties  to  these 
presents,  and  they  do  hereby  admit  and 
aDow,  that  the  several  sums  for  principal  and 
interest  which  in  the  said  last  mentioned 
schedule  are  stated  t6  be  o#ing  to  the  said 
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creditors  respectively,  are  really  and  truly 
owing   to   the  said  creditors  respectively, 
and  are  the  sums  to  be  paid  to  them  re- 
spectively,  in  manner  and  in  the  order  here- 
inafter mentioned^  under  the  trusts  herein- 
after contained. 
iof^sH!^'      (12-)  And  whereas  the  said  A. B.,  as  such 
der^^an?'  administrator  as  aforesaid,  hath  rendered  a 
ftiU  and  true  account  of  the  personal  estate 
and  effects  of  the  said  C.  B.,  come  to  her 
hands  or  to  her  knowledge,  and  of  all  the 
outstanding  claims  and  effects  of  or  belong- 
ing to  the  said  C.  B.,  and  of  the  manner  in 
which  the  same  personal  estate  and  effects 
have  been  applied;  and  the  same  account 
hath  been  examined  by  the  aforesaid  as- 
signees. 
tl)^™*M.*""      (13.)  And  whereas  the  said  accounts  re- 
for"h?n  whe-  lating  to  the  personal  estate  and  effects  of 
'^"'^'  the  said  C.  B.  are  set  forth  in  the  schedule 

hereunder  written,  or  hereunto  annexed. 

teeJhiv?"        (1*0  And  whereas  the  said  A.  B.   and 

wJoSnt^lf    C.  D.  have  made,  or  caused  to  be  made,  out 

i^d Va y**^*'  a  fiill,  true,  and  particular  account  of  all  and 

singular  their  receipts,  payments,  deaUngs, 

and  transactions  in,  about,  or  concerning  the 
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execution  of  the  trusts  of  the  said  will  up  to 
tlie  &c.,  now  last  past. 

(15.)  And  whereas  such  accounts^  together  PrMentment 
witli  such  vouchers  and  documents  as  they  andvouchert. 
the  said  D.  D.  and  E.  F.  respectively  have 
thought  proper  to  require,  in  order  to  verify 
and  substantiate  the  same,  have  been  pre- 
sented to  them  the  said  D.  D.  and  E.  F., 
or  to  their  respective  agents,  by  or  on  the 
behalf  of  the  said  A.  B.  and  C.  D. 

(16.)  And  whereas  such  accounts,  vouch-  inspection 

andapprortl 

ers,  and  documents  have  been  duly  inspected,  of  account!. 
examined,  and  approved  of  by  them  the  said 
D.  D.  and  E.  F.,  as  they  do  hereby  respect- 
ively admit  and  acknowledge. 


Act  of  Parliament. 

V 

(17.)  Whereas  by  an  Act  of  Parliament  Act  of  Par- 

^        ^  f  llament. 

made  and  passed  in  the  first  year  of  the 
reign  of  his  present  Majesty  King  William 
the  Fourth,  intituled  **  An  Act,"  &c.  it  was 
enacted,  that,  &c. 

(18.)  And  whereas  by  indentures  of  lease  conreyance 

^        '^  ''  .In  purananco 

and  release,  bearing  date  respectively,  the  <>'»«*• 
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&C.9  the  release  being  made,  or  expressed, 
to  be  made^  between  A.  B.  of  the  one  part^ 
and  C.  D.  of  the  other  part,  in  puri^uance 
of  the  provision^  of  an  Act  of  Parliament 
made  and  passed  in  the  8cc.,  intituled  ^'  An 
Act/*  &c.;  and  in  consideration  of  the  sum 
of  J&—  to  the  said  A.  B.,  paid  by  the  said 
G.  D.9  the  said  marior^  messuages,  lands, 
and  other  hereditaments  were  conveyed, 
Umited,  and  assured  unto  and  to  the  use  of 
the  said  C.  D.,  his  heirs,  and  assigns,  for 
ever. 
Fulfilment       (19.)  And  whcrcas  all  the  requisition^  and 

of  requiu*  ^        '  * 

tioniof  act.  directions  enjoined  by  the  said  Act  of  Par- 
liament, have  been  duly  performed  and  ful- 
filled by  the  said  A.  B. 

Kxpediency       (gQ.)   And  whcrcas  ou    accouut  of  the 

of  applying  ^        ' 

exon^'au     o^ce  of  the  Said  A.  B.,  as  one  of  the  Re- 

tatefoft^    ceivers-general  of  the  land-tax,  and  other 

SSlTau  °*'  taxes  and  dtilSes  for  the  county  of  N.,  the 

Crown.       title  of  the  said  A.  B.  to  the  said  messuages 

and  other  hereditaments,  and  also  the  title 

of  aff  persons  purchasing  under  him  will 

continue  liable  to  the  claims  of  the  Crown  (i) 


(6)  Siee  7  Jannan's  Conv.  388;   Coventry's  Conv. 
Evidence,  234» 
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ftt  respect  of  any  debts  due^  or  to  become 
feae,  firom  the  said  A.  B.^  as  one  of  the  Re- 
pteivers-general  of  the  land-tax  and  other 
fenes  and  duties  as  aforesaid ;  and  it  is 
lAerefore  deemed  expedient  that  an  appli- 
Ation  should  be  made  to  ParUament  for  an 
Act  to  exonerate  and  discharge  the  said 
jiBessuageSy  and  other  hereditaments  from 
,  the  claims  of  the  Crown^  in  respect  of  any 

debts  due,  or  to  become  due,  from  the  said 

A.  B.  as  aforesaid. 

(^1.)  And  whereas  it  is  expedient  that  B«p«diency 

^        ^  ^  ^  '^      ^  of  repealing 

the  powers  and  provisi<ms  of  the  said  recited  JJ2J13*1S,^' 
act,  so  far  as  they  relate  to  the  said  annuity  ^^JJiJJ?*" 
or  yearly  sum  of  j^-— *>  should  be  repealed ; 
and  that  other  and  more  effectual  powers 
and  provisions  should  be  granted  and  made 
m  the  lieu  and  stead  thereof:  but  the  same 
cannot  be  efl^ted  without  the  aid  and  au- 
tihority  of  Parliament. 
(2&)  And  whereas  by  reason  of  the  li-  That  pai^ 
i   mitations  contained  in  the  said  wiU  of  the  ^  effected 

without  th« 

said  A.  B.,  Ihe  sereral   purposes  h^r«in-JJ^*Jj^^- 
i   before  mentioned  cannot  be  efiected  without 
die  aid  and  authority  of  Parliaznent. 


(25.)  And  whereas  an  action  was  com-i 
menced  in  His  Majesty's  Court  of  King-'a 
Bench  at  Westminster  in  —  term,  in  th^ 
year  of  our  Lord,  &c.  by  the  Baid  A.  B.  andt 

C.  D.,  as  plaintiffs,  ag^unst  the  said  E,  F,, 
as  defendant,  on  two  certain  bills  of  ex- 
change. 

(24.)  Whereas  a  certain  action  of  eject- 
ment was  lately  commenced  in  His  Majesty's 
Court  of  Common  Pleas  at  Westminster^ 
wherein  John  Doe  (on  the  several  demises 
of  A.  B.  and  C.  D.)  was  plaintiff,  and  Richard 
Roe  was  defendant,  for  the  recovery  of  cer- 
tain [or,  the  said]  premises  with  the  appurte- 
nances in  the  parish  of  D.,  in  the  county  of  L. 

(Sd.)  And  whereas  the  said  action  of 
^ectment  was  commenced  hy  the  said  A.  B, 
against  T.  D.,  as  the  tenant  in  possession  of 
a  certain  [or,  the  said]  messuage,  tenement, 
or  farmhouse,  with  the  hams,  stables,  out- 
buildings, yards,  gardens,and  appurtenances 
thereunto  belonging,  situate  in  the  parish  of 

D.  aforesaid ;  and  also  of  a  [or,  the  said]  close 
of  ground  thereto  adjoining  and  belonging, 
containing  by  estimation  &c.,  all  now  in  the 
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occupation  of  the  said  T.  D.,  for  the  reco- 
very of  the  possession  thereof^  respectively. 

(36.)  And  whereas  the  said  T.  D.  hath  ^^»^^^ 
entered  into  the  common  consent  rule,  and  ^£1*2^ 
been  admitted  defendant  in  the  said  actionj  J*^****** 
and  pleaded  thereto. 

(27.)  And  whereas  the  said  A.  B.  after-  ^^JjjJ" 
wards   commenced  an  action  of  ejectment  {jJjJJJ^. 
wherein  John  Doe  (on  the  demise  of  the****"' 
said  A.  B.  or,  on  the  several  demises  of  the 
said  A.  B.  and  C.  D.)  was  plaintiff,  and  Ri- 
chard Roe  [or,  if  the  tenant  in  possession  ap- 
peared  and  was  made  a  defendant,  T.  D.] 
was  defendant,  in  His  Majesty's  Court  of 
King's  Bench,  at  Westminster,  for  the  reco- 
very of  the  possession  of  the  said  messuages, 
lands,  and  hereditaments;  and,  in  —  term  in 
the  —  year  of  the  reign  of  his  present  Ma- 
jesty, judgment  was    obtained  therein  in 
favour  of  the  plaintiff,  and  execution  of  the 
same  judgment  was  afterwards  had,  by  vir- 
tue of  a  writ  of  possession,  returnable  in  — 
term  then  next  following. 

(28.)  Whereas  an  action  was  brought  in  Action  and 

pleadings. 

the  Court  of  King's  Bench,  at  Westminster, 
wherein  A.  B.  and  C.  D.,  as  surviving  exe- 
cutors of  B.  B.,  deceased,  were  plaintiffs^ 
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and  E.  F.  was  defendant ;  in  which  actio 
the  plaintiffs  declared  upon  a  promissot 
note  stated  to  have  been  made  by  the  di 
fendanty  upon  and  dated  the  Ac,  for  £— 
with  interest,  at  £ —  per  cent,  per  annum 
payable  to  the  said  B.  B. ;  and  the  sai 
plaintiffs  in  such  action  also  declared  fQ 
various  sums  of  money  stated  to  be  due  t 
the  said  B.B.,  deceased,  from  the  said  E.F, 
for  goods  sold  and  delivered,  work  done 
Knd  materials  for  the  same  provided,  monej 
lent  and  advanced  to,  and  paid  for  the  use  oi 
the  said  E.  F.,  and  for  money  had  and  re 
ceived  by  the  said  E.  F.  for  the  use  of  the 
said  B.  B,,  and  also  for  money  stated  to  bl 
due  to  the  said  plaintiffs,  as  such  executors, 
upon  an  acdoulit  stated  between  them  and 
the  said  E.  F. ;  and  the  said  E.  F.,  the  de- 
fendant, pleaded  to  such  action  the  general 
issue  non  assumpsit^  the  statute  of  limita- 
tions, and  a  set-off,  or  demand  upon  the 
plaintiffs  as  such  executors  as  aforesaid. 
Action  be-        (29.)  And  whcreas  in  the  year  &C'  an 

fore  Court  of^  ."ii  iin  xL* 

Session  In    actiou  was  raiscd  and  pursued  before  tne 

Scotland*  « 

Court  of  Session  in  Scotland,  at  the  in- 
stance of  W.  F.,  Esq.,  as  assignee  of 
Messieurs  F.  B.  and  Company,  merchants 
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in  London ;  and  on  the  death  of  the  said 
W.  F.  was  insisted  in  by  his  son  J.  F.,  Esq., 
also  merchant  in  London,  to  whom  the 
said  A.  B.  was  thereby  alleged  to  be  in- 
debted in  the  sum  of  £*—  with  interest 
tbereon,  from  the  said  —  day  of  — ,  con* 
eluding,  iiiter  alia,  that  it  ought  and  should 
be  found  and  declared,  that  the  said  C.  B« 
had  no  feudal  right  to  the  aforesaid  lands 
of  D.,  and  pertinents,  when  he  executed 
the  aforesaid  disposition  and  deed  of  entail, 
and  that  as  the  aforesaid  disposition  and 
deed  of  entail,  ma.de  and  granted  by  the  said 
6.  F.,  Lord  H.,  and  which  conveyed  the 
forty  shilling  lands  of  D.,  and  pertinents  to 
the  said  A.  B.,  had  not  been  recorded  as 
required  by  the  act  sixteen  hundred  and 
eighty-five,  chapter  twenty-two,  the  same 
was  ineffectual  against  the  pursuer,  a  just 
and  onerous  creditor  of  the  said  A.  B,,  so 
M  to  prevent  him  fifom  attaching  the  said 
lands  by  diligence  for  payment;  and  further, 
that  as  the  said  A.  B.,  possessed  the  said 
lands  as  heir  apparent  of  line  of  the  said 
^•B,,  from  the  year  &c.  in  fee  simple,  with- 
out completmg  any  title  under  the  entail, 
^«  said  lands  are  thereby  liable  for  his 
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debts  and  deeds ;  in  which  action  the  said. 

court,  after  sundry  proceedings,  did  upon 

the  &c.,  pronounce  a  decree  in  terms  of  the 

above  conclusions. 
b/SbiSSf       (30.)  And  whereas  the  said  A.  B.  and 
secnri^tie?    C.  D.  havc  appUed  to  the  said  parties  hereto 
^igor^^as^the  of  the  second  part,  and  requested  them  to 

meani  of  re* 

Heving  sure-  take  measures  for  enforcinff  the  benefit  of 

ties  from  ^ 

im«  "*^*'  ^^®  ^^'^  several  securities  against  the  said 
G.,  Duke  of  M.,  as  the  means  of  relieving 
the  said  A.  B.  and  C.  D.  from  their  respec- 
tive liabilities  as  the  sureties  of  the  said 
Duke;  and  the  said  parties  hereto  of  the 
second  part,  have  consented  and  agreed  to 
comply  with  that  request,  so  far  as  to  them 
shall  seem  expedient,  upon  the  terms  that 
the  said  A.  B.  and  C.  D.  shall  indemnify  the 
said  parties  hereto  of  the  second  part,  from 
and  against  all  losses  and  expenses  to  be 
incurred  by  them,  by  reason  of  any  measures 
to  be  adopted  for  enforcing  the  benefit  of  the 
9aid  securities  as  aforesaid. 

Administration. 

iSdirttert        (^'0  ^"^  whereas  the  said  A.  B,  de- 
toaJ?o"I°**'  parted  this  Hfe  on  or  about  the  &c.  intes- 
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tate,  leaving  the  said  C.  B.  his  only  child 
and  personal  representative ;  and  letters  of 
administration  of  the  goods  and  chattelsi 
rights  and  credits  of  the  said  A.  B*  werei  on 
or  about  the  &c.,  duly  granted  to  the  said 
C.B.^  by  or  out  of  the  —  Court  of  —  [or,  by 
or  out  of  the  proper  Ecclesiastical  Court] 

(3S.)  And  whereas  letters  of  administration  Limited  ad. 
of  all  and  singular  the  goods  and  chattels, 
rights  and  credits  of  the  said  A.  B.,  so  far 
as  relates  to  or  concerns  the  said  term  of 
—  years,  were  dn  about  the  &c.,  duly  granted 
to  the  said  C.  D.,  by  or  out  of  the  —  Court 
of  — r  [or,  by  or  out  of  the  proper  Ecclesiasti* 
cal  Court],  (c) 
'    (33.)  And  whereas  letters  of  administra-  Adminbtrv 

^        ^  ^  tlond*  bonis 

tioncfe  bonis  non,  with  the  will  annexed  of  the  °^"* 
said .  A*  B.,  were  on  or  about  the  &c-  duly 
granted  to  the  said  C.  D.,  by  or  out  of  the 
Prerogative  Court  of  the  Archbishop  of 
York,  [or,  by  or  out  of  the  proper  Ecclesi- 
astic^ Court.] 


(c)  As  to  taking  out  admmistnitionB  in  cases  of  tenns 
fixr  yean,  see  Appendix,  Note  (B.) 
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Admittance. 

Admitunce       (34.)  And  wherefts  at  a  Cottrt  hoUen  fer 

to  copyholds 

as^tenant  in  the-  manoT  of  W.,  fai  the  county  of  B.,  OR  thtf 
&o.y  the  said  C.  D«,was  admitted  tenant  of 
the  copyhold  hereditaments  hereinafter  de- 
sctihed^  to  hold  to  him  and  hi^  heirs,  at  the 
wiU  of  the  lord,  according  to  the  custom  of 
the  said  manor. 

Admittance      (35.).  And  whcTcas  at  a  Court  holden  m 

to  eopyhoidt        ^        * 

uiimlSV"  ^'^^  ^^'  *^^  ^^  manor  of  B.,  on  the,  &c. 

^^'  the  said  A.  B.  was  admitted  tenant,  under 

and  by  virtue  of  the  said  hereinbefore  in 
part  recited  will  of  the  said  L.  M.,  to  the 
messuages,  lands,  and  other  h^editamenti 
hereinafter  described^  and  covenanted  to  be 
surrendered  with  the  appurtenances,  to  hold 
to' him  the  said  A.  Bi,  and  the  heirs  of  his 
body,  according  to  the  form  ffltide£feotof  die 
said  recited  will;  by  copy  of  court^oll,  at 
the  will  of  the  lord,  according  to  th^  custom 
of  the  said  manor. 

of*SiiS2?o      (^6-)  -And  whereaik  the  said  A.  B.  was,  on 
•opyhoidi.    ^y  ^j^^^  ^^  ^^^  ^  ^  Q^^  holden  for  the 

manor  of  D.,  in  the  county  of.  M.,  admitted 
tenant,  according  to  the  custom  of  the  said 
manor,  of  the  messuage,  lands^  tenemental 
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other  hereditameats.  hereinafter  parti* 
irly  mentioned,  and  hereby  covenanted 
lie  snrreadered,  in  trust  for  the  said  C.  D.j 
heirs,  and  assigns,  {d) 
1(37.)  And  whereas  the  said  A.  B.  and  C.  gJi^^Xu 
pb  wife,  did  on  the  &c.  prefer  their  Wll  of  ^^5;,.. 
jlDinpIaint  isi  the  High  Court  of  Chancery,  (e) 

((f)  If  a  tenant  surrenders  the  land  into  the  handt 
if  the  lord  to  the  intei^t  that  a  new  tenant  may  be  sub- 
stated  in  his  place,  subject  to  trusts  which  are  either 
lipressed,  or  referred  to  as  contained  in  a  certain  in- 
llf^nti^e,  a^d  the  lox4  siAffAt»  the  new  tenant  upon  such 
Mmrender,  he  is  to  be  cousidereil  as  thereby  assenting 
tp  the  qualified  nature  of  his  tenure,  anii  cannot  after* 
\irds  ckdm  against  those  tenants  to  which  he  has  con* 
iHinited.    Weaper  y.  J)f«rti^,.2  Rubs.  ^  M,  97. 

(e)  "  The  ground  of  the.  jurisdiction  to  compel  aQ 
admittance  is  quite  clear.    When  a  party  entitled  to  ^ 
eopyholdj  surrenders  it,  and'  the  lord  will  not  admit  the 
Hinend^Eee,.  h^  is  th§n  n^Uc6ng  <p  perform  a  dutf 
which  is  now  become  merely  formal ;  for  the  admit- 
tance is  merely  a  form  of  conveyance,  as  the  tenant  is 
in  hy  the  surrender.     If  we  go  back  to  very  renote 
]periods,  it  was  otherwise ;  but  now  it  is  settled  that  the 
lord  is  a  mere  instrument  to  admit  the  person  nomi;- 
natod  by  the  surrenderer,  provided  he  is  a  fit  person* 
If  he  does  not,  he  has  received  the  surrender  without 
doing  that  which-  he  is  bound  to  do,  and  the  remedy  to 
MBnpel  him  was  formerly  by  fubpema,  when  tiiere  wm 
DO  doubt  of  the  parfy  to  be  admitted.     But  it  has  been 
foand,  that  being  only  a  legid*  title,  which,  if  the  parties 
come  into  equity,  must  ultimately  be  sent  to  law,  the 
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against  the  said  T.  H.  and  E.  T.^  and  S.  H. 
lord  of  the  manor  of  H.^  of  which  the  said 
^  copyholds  and  hereditaments  are  holden^ 

stating  the  title  of  the  said  C.  B.  and  the 
conveyance  and  surrender  made  in  trust  for 
the  said  T.  H.,  and  prayed,  for  the  reason 
and  causes  therein  alleged,  that  &c. 


Advowson. 


Tiue  to  ad.       (38.)  Whcrcas  the  said  A.  B.  is  seised  of, 

▼owtonof 

rectory  and   or  wcU  and  Sufficiently  entitled  to,  the  ad- 

cniircn*  *' 

vowson  of  the  rectory  and  parish  church  of 
A.,  and  other  hereditaments  hereinafter 
particularly  described,  and  intended  to  be 
hereby  granted  and  released  with  their  ap- 
purtenances, for  an  estate  of  freehold  and 

moBt  expeditious  remedy  is  by  appl3riiig  to  a  court  of 
law  at  once,  thus  avoidhig  circuity  of  action,  and  en* 
.creased  expense/'  Per  Matter  of  the  Roils,  in  WiddaW' 
son  y.  Harrington,  1  Jac.  &  W.  544.  In  this  case,  it 
was  held  tiiat  a  court  of  equity  will  not  compel  the 
lord  to  admit  a  person  who  does  not  show  a  clear 
ground  of  titie,  and  tliat  tiiere  is  a  reasonable  pros- 
pect of  succeeding  at  law.  As  to  enforcing  admittance 
by  mandamus,  see  1  Scriy.  on  Copyh.  c.  xvi. 
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leritance  in  fee  simple  in  possession,  free 

all  incumbrances. 
f(S9.)  Whereas  by  an  indenture  bearing  orant  of  Ad. 

on  or  about  the  &c.,  and  made  or  ex-  fee. 
ssed  to  be  made  between  A.  B.  of  the 

part,  and  the  said  CD.  of  the  other 

rt,  in  consideration  of  the  sum  of  •^—  to 

e  said  A.  B.  paid  by  the  said  C.  D.,  all 

at  the  advowson,  donation,  free  disposition, 

rpetual  patronage,  and  right  of  presenta- 

n  of,  in,  and  to,  the  rectory  and  parish 

urch  of  A.,  in  the  county  of  C,  together 

th  the  parsonage   house  and  outhouses 

ereto  belonging,  with  the  appurtenances, 

ere  granted  and*  conveyed  unto  and  to  the 

of  the  said  C.  D.,  his  heirs  and  assigns 
T  ever. 
(40.)  And  whereas  the  said  A.  B.  hath  contrjct  for 

^       ^  sale  of  sd- 

contracted  and  agreed  with  the  said  C.  D.  ^©^oo- 
fcr  the  absolute  sale  to  him  the  said  C.  D. 
of  the  said  advowson  and  other  heredita- 
ments hereinafter  particularly  described,  and 
i&tended  to'be  hereby  granted  and  released 
with  the  appurtenances,  and  the  fee  simple 
and  inheritance  thereof  in  possession,  free 
from  all  incumbrances,  at  or  for  the  price 

or  sum  of  £-— • 

£ 


Agb, 

(41.)  And  wliereaB  the  said  A.  B.  attainei 
her  age  of  25  years,  on  or  about  the  &c. 
and  the  said  C.  D.,  E.F.,  and  G.  H.,  seve 
rally  attained  their  respective  ages  of  SI 
years,  (/)  on  or  ahout  the  &c. 

(40.)  And  whereas  the  said  A.  B.  hath  at 
^''-  tained  his  age  of  25  years,  and  under  and  by 
virtue  ofthelastwill  and  testament  ofCD.&c, 
bearing  date  &c.,  is  tenant  for  life  of  certain 
messuages,  lands,  and  other  hereditaments^ 
situate  in  the  parish  of  L.,  in  the  county 
of  M. 

(43.)  And  whereas  the  said  A.  B.  and 
C  D,  have  severally  attained  their  respec- 
tive agesof  21  years;  but  the  said  D.D.  was 
of  the  age  of  18  years,  on  the  &c.,  and  is 
made  a  party  to  these  presents  for  the  pur- 
pose of  executing  the  same,  when  he  shall 
have  attained  his  age  of  31  years, 

(44.)  And  whereas  the  said  several  per- 
sons parties  hereto  of  the  first  part,  are 
the  —  only  surviving  children  of  the  said 
A.  B.,  the  daughter  of  the  said  C.  D.,  and 


(/)  See  Mr.  Hu^ntTe'i  note  to  Co.  Litt.  89,  b.  q.  0. 
Tonch,  403. 
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luive   all  attained  their  respective  ages  of 
SI  years. 

(45.)    And  whereas  the  said  E.  F.   and  ofSJ^b/de. 
G.  H.,  the  other  of  the  chfldren  of  the  said  Sj::!**^"^' 
I  A.B.9  mentioned  in  the  will  of  the  said  B.B.^ 
I  departed  this  life  some  time  in  the  year  of  — 
unmarried,  haying  attained  their  respective 
'  ages  of  21  years. 

(46.)  And  whereas  the  said  A.  B.,  C.  D.,  Attoinmtnt 

•  of  age  by 

and  E,  F.,  have  attained  their  respective  JJJJf*iJn5";. 
ages  of  21  years,  but  the  said  B.  B.  and  522^"*' 
E.  M  •  are  still  infants  under  the  age  of  21 
years. 

(47.)  And  whereas  the  said  A.  B.  is  un-  Minotity. 
der  the  age  of  21  years. 

(48.)  And  whereas  the  said  A.  B.  was  at  Minority  ©a 
the  time  of  her  marriage,  and  still  is,  under 
the  age  of  21  years. 


Agent. 
(49.)  And  whereas  the  said  A  B.  became  That  p«r. 

cbaaer  acted 

the  purchaser  of  the  said  hereditaments  as  ^'Hem 
the  agent  only,  and  on  behalf  of  the  said 
C.  D.,  as  he  the  said  C.  D^  doth  hereby  ac- 
knowledge, testified  by  his  executbg  these 

presents. 

£3 
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Agreement 
to  employ 
agent. 


Agreement 
to  act  at 
agent. 


Desire  to 
employ  In- 
surance bro< 
ker. 


Intention  to 
leave  the 
United  King, 
dom,  and 
consent  of 
one  to  act  as 
agent,  during 
the  absence 
of  principal. 


(50.)  And  whereas  the  said  A.  B.  and 
C.  D.  hate  proposed  and  agreed  to  employ 
the  said  D.  D.  as  an  agent  or  factor  for  the 
sale  of  *- manufactured  by  the  said  A.  B. 
and  C.  D.|  and  such  other  goods  and  mer- 
chandizes as  may  from  time  to  time  be  trans- 
mitted by  the  said  A.  B.  and  C.  D.  to  the 
said  D.  D. 

(51.)  Whereas  the  said  A.  B.  hath  agreed 
with  the  said  C.  D.  and  E.  F.  to  act  as  their 
agent  or  factor,  for  the  purposes  and  during 
the  term  hereinafter  mentioned. 

(52.)  Whereas  the  said  A.  B.  is  desirous 
of  becoming  an  underwriter  or  insurer  of 
ships  or  vessels,  and  of  merchandize  on 
board  ships  or  vessels,  and  of  employing  the 
said  C.  D.  as  his  broker  or  agent,  for  the 
piurpose  of  making  and  effecting  such  insur- 
ances, and  for  receiving  the  premiums  of  in- 
surance, under  and  subject  to  the  terms  and 
agreement  hereinafter  contained. 

(5S.)  Whereas  the  said  A.  B.,  being  about 
to  leave  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  and  to  reside  for  a  time  in 
foreign  parts,  hath  requested  C.  D.  of,  &c. 
to  take  upon  himself  the  care  of  his  estate 
and  property,  and  to  act  for  him  in  his  af^ 
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Conteot  to 


during  his  absence,  which  the  said  C.  D. 
Lth  consented  to  do. 

(54.)  And  whereas  the  said  A.  B.,  being  ^^^^n^ 
^sirous  of  providing  for  the  event  of  the  cMM^or^ 
ease  of  the  said  C.  D,  during  the  absence  **"  ***"  * 
him  the  said  A.  B.j  hath  requested  E.  F. 
&c.  to  take  upon  himself  the  care  of  the 
tate  and  property  of  the  said  A.  B.,  and 
act  for  him  in  his  affairs  during  his  ab* 
nee  in  the  event  of  such  decease  as  afore- 
"ftaid^  which  he  hath  consented  to  do« 


Agreement,  (g) 

(55  )  Whereas  by  certain  articles  of  agree-  ^^If^^^l 
ment  in  writing  made  and  entered  into  by  JJJ^J  g^ny 


(g)  There  are  many  Recitals  dispersed  over  the  fol- 
lowing pages,  which  might,  without  impropriety,  have 
been  classed  under  this  general  head.  Such  a  classifi- 
cation, however,  it  is  conceived,  would  have  heen  less 
useful  in  practice  than  one  more  specific.  On  this  ac- 
count, it  has  been  thought  better,  in  several  instances,  to 
dispose  the  Recitals  in  an  order  suggested  by  their  subject' 
matter,  rather  than  their  Jorrm.  Thus,  for  example,  in- 
stead of  referring  an  agreement  for  partition,  to  the 
present  head,  it  is  inserted  under  that  of  "  Partition." 

£3 
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•houTd  toke  *^^  several  persons  whose  names  and  seals 
StiJeiMJi.  ^^^  affixed  to  the  above  written  bond  or 
aSJSc?^"'  obUgation,  and  bearing  even  date  with  the 
above  written  bond  or  obligation,  each  of 
them^  the  said  several  persons  parties  thereto^ 
did  for  himself^  his  heirs,  executors,  and  ad- 
ministrators,  promise^   declare,   and  agree 
with  and  to  the  other  and  others  of  them, 
his  and  their  executors  and  administrators, 
that  they  the  said  several  persons  parties 
thereto,  should  not  nor  would,  so  long  as 
they  should  respectively  carry  on  the  trade 
or  business  of  &c.,  at  &c.,  in  the  city  of  &c., 
or  at  any  other  place  or  places  within  «- 
miles  therefrom,  sell  or  dispose  of  any,  &c. 
[here  describe  the  subject-taatter  of  sale"]  to 
or  for  the  use  of  any  person  or  persons  for 
the  purpose  of  re-sale,  who,  after  the  day  of 
the  date  of   the  articles    now  in  recital, 
should  have  taken  the  benefit  of  the  Insol- 
vent Debtors*  Act,  or  who  should  have  been 
declared  a  bankrupt  or  bankrupts,  or  who 
should  have  entered  into  any  composition 
with  their  or  his  creditors,  and  should  not 
have  paid  twenty  shillings  in  the  pound,  un- 
less such  person  or  persons  should  pay  ready 
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mej  for  the  same,  such  ready  money  to  be 
dd  before  such  &c,  [subject-matter  of  sale"] 
lould.  be  taken  possession  of  by  the  pur- 
laser :  and  further,  that  if  any  or  either 
them,  the  said  several  persons  parties 
lereto,  should  at  any  time  or  times  there- 
iVy  contrary  to  the  aforesaid  agreement, 
[low  or  give  such  trust  or  credit  as  therein 
id  hereinbefore  mentioifed,  then  that  every 
ich  person  so  giving  trust  as  aforesaid, 
{should,  on  every  such  occasion,  well  and 
truly  pay  to  and  amongst  the  other  or  others 
of  them,  the  said  several  persons  parties 
thereto,  his  and  their  executors,  admiiiis- 
trators,  and  assigns,  (except  to  such  of  them 
as  should  at  any  time  or  times  have  made 
default  in  observing  the  agreement  therein 
and  hereinbefore  mentioned,)  the  fiill  sum  of 
£ —  of  lawful  money  of  Great  Britain,  as 
and  in  the  nature  of  liquidated  damages: 
such  sum  of  £ —  to  be  sued  for  by  any  or 
either  of  the  said  parties  thereto,  (except  as 
aforesaid,)  and  when  received,  to  be  divided 
by  the  person  or  persons  obtaining  payment 
thereof  equally  between  and  amongst  the 
said  several  persons  parties  thereto  (except 
as  aforesaid). 
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Areement        (56.)  And  upon  the  treaty  for  the  said 

to  discharge  v        /  *  -^ 

Sf°jS?SiM'  purchase  it  was  agreed  that  the  said  sum  of 
money.        £ — ^  ^^^  ^^^  owiDg  to  the  Said  A.  B.  upon 

or  by  virtue  of  the  said  security,  should  be 
paid  to  him  by  the  said  C.  D.  out  of  the  said 
sum  of  £ — ,  the  purchase  money, 
ufllcwe"^        (57.)  And  upon  the  treaty  for  the  said 
pSt^ot^iw.  purchase,  it   was   agreed  that  the  sum   of 
by"mort°*^  £ — ,   part  of   the    Said    purchase    money, 
chased  ^"''  should  be  sccurcd  to  be  paid  to  the  said 
A.  B.,  his   executors,   administrators,   and 
assigns,  with  interest  for  the  same,  after  the 
rate,  at  the  times,  and  in  the  manner  herein- 
after mentioned,  by  a  mortgage  of  the  said 
purchased  premises. 
Agreement        (58.)  And  whcreas  on  the  treaty  for  the 

to  secure  ^  ^ 

pj>j*jen*of   said  purchase,  it  was  agreed  between  the 

ijlbonrand  ^^^^  ^'  ^'  ^^^  ^'  ^'  ^^^^  *^  ^Um  of  £— , 
mufe?  should  P^^t  of  the  Said  sum  of  £ ,  should  be  se- 
ed from  au'  cured  to  be  paid  to  the  said  A.  B.  by  the 
<ution  of      bond  or  oblis^ation  of  the  said  C.  D. ;  and 

Bond.  .  ° 

that  the  said  A.  B.  should  accept  and  take 
the  said  bond  or  obligation  of  the  said  C.  D. 
for  the  said  sum  of  £ — ,  as  the  full  security 
for  the  same;  and  that  the  said  messuages, 
&c.  should  be  held  by  the  said  C.  D.,  hia 
heirs,  appointees,  and  assigns,,  freed  and 
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charged  from  all  lien  (h)  and  claim  of  the 
dd  A.  B.  in  respect  of  the  same.    And 
rhereas  in  pursuance  and  performance  of 
^e  said  agreement^  in  that  behalf^  the  said 
!•  D.  hath  this  day  executed  and  given  unto 
die  said  A.  B.  his  bond  or  obligation  in 
limiting,  besuring  even  date  herewith,. in  the 
'  penal  sum  of  £ — ,  with  a  condition  there** 
imder  written  for  making  vpid  the  same,  on 
payment  to  the  said  A.  B.,  his  executors,  ad- 
ministrators, or  assigns  the  said  sum  of  £ — , 
together  with  interest  for  the  same,  after  the 
rate^  on  or  at  the  days  or  times,  and  in  man- 
ner therein  mentioned  and  appointed  for 
payment  thereof. 
(59.)  And  whereas  it  hath  been  agreed  Agreement 

^        '  '^     I         to  convey 

by  and  between  the  said  parties  to  these  Jy^!*h??d^Md 
presents  of  the  1st,  4th,  and  fith  parts  re-^*^®^^ 
spectively,  that  the  said  freehold  and  lease- 
hold messuages,  and  other  hereditaments 
hereinafter  particularly  mentioned,  and  in« 
tended  to  be  hereby  released  and  assigned 
respectively,  which  said  last  mentioned  free- 


(A)  As  to  the  vendor's  lien  on  the  estate  sold  for 
the  purchase  money,  if  not  paid,  see  Sugd.'  V.  &  P. 
eh.  12. 

£5 
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bold   and  leasehold  premises  are  respec- 
tively coloured  in  the  ground  plan  thereof 
in  the  margin  of  the  said  pieBents,   yelloitf 
and  blue,  should  he  conveyed  and  assignee!? 
respectively,  to  the  use  of  or  in  trust  ftx  ib& 
said  A.  B.,  hia  heirs,  appointees^  executoTS^ 
adnunistrators,  and  assigns,  according  to  the 
nature  and  quality  tberec^,  respectively,  and 
in  the  manner  hereinafter  mentioned ;   and 
that  the  freehold  and  leasehold  messuages 
and  other  hereditaments  on  the  said  ground- 
plan,  respectively,  coloured  green  and  red> 
should  be  conveyed  and  assigned,  respec- 
tively, to  the  use  of  or  in  trust  for  the  said 
CD.,  his  heirs,  appointees,  executors,  adr 
ministrators,  and  assigns,  according,  &c.  (f 
aboee.) 
>        (60.)  And  whereas  upon  the  treaty  for  tfa« 
said  intended  marriage,  it  was  agreed  that 
the  sfud  one-sixth  part  or  share  of  her  the 
said  A.  B.  in  the  said  several  sums  of  £— , 
and  £ — ;   and  also  the  life  interest  of  the 
said  C.  D.,  in  the  said  last  mentioned  sum, 
should  be  respectively  transferred  and  aft- 
signed  to  the  siud  D.  E.  and  G.  H.,  in  the 
manner,  upon  the  trusts,  and  subject  to  the 
powers  hereinafter  mentioned  and  contdned. 
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^1.)  And  whereas  it  hath  b^eii  agreed  ^j^'^Jj"* 

ween  and  by  the  several  parties  to  these  SJSd^iSi. 

sents^  that  the  said  A.  B.  should  stand  Sm  u^ 
be  possessed  of  the  within  mentioned  uustt? 
premises  for  the  residue  of  the  within  raen- 
tifiiied  term  of  —  years»  upon  the  trusts  and 
IB  manner  hereinafter  mentioned. 

(6*.)  And  whereas  the  said  A  B.  hath  ^«f«»»* 

^        '^  to  edit  work. 

agreed  with  the  said  C.  D.,  to  edit  and  make 
ready  for  publication,  as  hereinafter  is  men* 
tioned^  a  new  edition  of  the  said  work  for 
the  sum  of  £•— . 

(63.)  And  whereas  for  carrying  the  said  Agreement 
contracts  into  execution,  and  for  securing  Jjpj°^jj^»t 
the  due  and  regular  payment  of  the  said  bills  Sf  ^ii"of 
of  exchange,  or  the  amount  or  value  of  the  "   ""**' 
same,  it  hath  been  agreed  between  the  said 
parties  hereto,  that  the  said  ship  or  vessel, 
together  with  her  tackle  and  apparel,  should 
be  bargained,  sold,  and  assigned  to  the  said 
A  B.  and  C.  D.,  their  executors,  adminis- 
trators, and  assigns,  upon  trust,  in  the  first 
place,  for  securing  the  payment  of  the  said 
several  sums  of  £— ,  iB— ,  and  £— ,  when 
and  as  the  said  bills  of  exchange  for  the 
same  sums  respectively  shall  become' due 
and  payable ;  and  subject  thereto,  in  trust 
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for  the  said  I.  W.,  his  executors,  administrq^ 
tors  and  assigns,  as  is  hereinafter  expressedl 
A^KiMDito  (6i.)  And  whereas  a  marriage  is  intended 
gtgc  money  to  be  shoFtly  had  and  solemnized  betweefll 
the  said  A.  B.  and  C.  D.,  and  on  the  treaty 
for  the  said  marriage,  it  was  agreed  that  th<i 
sums  of  money  and  shares  of  and  to  ivbidij 
the  said  A.  B.  is  possessed  and  entitled  as 
hereinbefore  is  mentioned,  and  the  secuiitiea 
for  the  same,  should  be  assigned  to  the  said 
R.  B.  and  H.  D.,  their  executors,  administra- 
tors, and  assigns,  upon  certain  trusts  to  be 
'declared  of  and  concerning  the  same. 


Annuity. 

t  (65.)  Whereas  the  said  A.  B.  hath  con- 
;!  tracted  and  agreed  with  the  said  CD.  for 
■-  the  sale  to  the  said  C.  D.,  his  executors,  ad* 
ministrators,  and  assigns,  of  a  clear  annuity 
or  yearly  sum  of  £ —  for  the  life  of  the  said 
A.  B.,  and  the  true  and  bond  Jide  consider- 
ation  to  be  advanced  and  given  for  the  pur- 
chase of  the  said  annuity,  is  the  sum  of  £—, 
-to  be  paid  by  the  said  C.  D.  to  the  Said 
A.  B. ;  and  the  said  C.  D.  in  his  own  proper 


L 
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»rspn  hath^  on  the  day  of  the  date  of  these 
mis,  paid  to  the  said  A.  B.^  in  his  own 
»per  person,  the  sum  of  £ — ,  as  and  for 
consideration  of  the  said  annuity. 
^  (66.)  And  whereas  the  said  A.  B.  hath  contract  for 
|9ntracted  and  agreed  with  the  said  C.  D.  aauiesfrom 

»_   %  1  ,  ,  » future  d«y. 

Ibt  the  absolute  sale  to  him  the  said  C.  D. 
if  the  said  several  annuities  of  £—  and  £-— 
respectively  as  and  from  the  —  day  of  — 
B0W  next  ensuing,  at  or  for  the  price  or  sum 
rf£— . 
(67.)  And  whereas   the  said  A.  B.  hath  contract  for 

Bale  of  an- 

contracted  and  a£creed  with  the  said  C.  D.  n«»'y  ?'• 

°  year^dtter- 

for  the  sale  to  him  of  one  annuity  or  yearly  {fy^J'g.^war. 
sum  of  £— ,  for  a  term  of  ~  years,  to  be  ""„V/to ' 
determinable  on  the  death  of  the  survivor  JJeStf  ^*^" 
of  &c.,  and  to  be  charged  upon  the  said  mes- 
soaj^s  &c.,   comprised  in  and  demised  by 
Ae  said  hereinbefore  in  part  recited  lease, 
and  the  buildings  and  other  erections  which 
have  been  built  upon  the  said  demised  pre- 
mises since  the  execution  of  the  said  lease ; 
and  the  true  and  bond  fide  consideration  to 
)>e  given  for  the  purchase  of  the  said  annuity 
is  £ — ,  to  be  paid  by  the  said  C.  D.    And 
as  a  further  security  for  the  payment  of  the 
annuity,  he  the  said  A.  B.  hath  ex* 
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ecuted  a  warrant  of  attomeyi  bearing  even 
date  with  these  presents,  thereby  authorising 
and  empowering  certain  attorneys  therein 
named,  to  confess  a  judgment  against  the  said 
A.  B.  in  his  Majesty's  Court  of  King's 
Bench,  in  an  action  of  debt,  for  the  sum  of 
£-— ,  and  costs  of  suit,  and  judgment  to  be 
forthwith  entered  up  against  the  said  A.  B., 
by  virtue  of  the  said  warrant  of  attorney. 
Agreement  (68.)  And  whcreas  on  the  treaty  for  the 
penses  of     sale  and  purchase  of  the  said  annuity,  it  was 

preparing 

**  o"iIit**Jur  *P*^^  *^^  understood,  that  the  expense  of 
BtioS"  a^'"  preparing  the  securities  for  the  said  annuity 
lllSngij'^  or  yearly  sum  of  £— ,  and  obtaining  the  ex- 
ecution of  the  same  securities,  and  also  of 
preparing   and   filing    a  proper  memorial, 
tshould  be  borne  and  defrayed  by  the  said 
A.  B. ;  and  out  of  the  said  sum  of  £—-,  the 
sum  of  £— -,  hath  been  or  is  to  be  paid  for 
such  expenses. 
Grant  of  an.      (69.)  Wbcrcas  by  an  indenture  bearing 
years  deter,  date  on  or  about  the  &c.,  and  made  or  ex« 

minable  on 

on^iMcrKai  P'^s^d  *o  be  made  between  the  said  A.  B.  of 

SiXS  Md  *®  ^^^  V^^y ^^^  s*5*  ^•^*  ^ *®  secondpart, 

*"*'^*         and  E.  F.  of  the  third  part,  in  consideration 

^f  the  sum  of  £ —  to  the  said  A.  B.  paid  by 

the  said  C.  IX,  he  the  said  A.  B.  did  give. 
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it^  and  confirm  unto  the  said  C.  D.,  his 
cecutors,  administrators,  and  assigns,  during 
term  of  —  years,  to  be  computed  from 
le  day  of  the  date  of  the  indenture  now 
|i  recital,  if  the  said  C.  D.  should  so  long 
feve,  one  annuity  or  clear  yearly  rent-charge 
rf  £— ,  of  lawful  money  of  Great  Britain, 
iree  from  all  deduction  whatsoever,  to  be 
payable  and  issuing  out  of,  and  charged  and 
diargeable  upon,  the  messuages,  lands,  and 
other  hereditaments  hereinafter  particularly 
described,  and  intended  to  be  hereby  grant- 
ed and  released,  with  their  appurtenances : 
To  hold  and  take  the  same  unto  and  by 
the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  for  and  during  the  said  term  of 
— years,  if  the  said  CD.  shoidd  so  long  live, 
wifli  such  powers  of  distress  and  entry  upon, 
and  detention  of  the  possession  and  percep* 
tion  of  the  rents,  issue,  and  profits  of,  the 
said  messuages,  lands,  and  other  heredita* 
ments,  for  recovering  and  compelling  the 
payment  of  the  said  annuity  when  in  arrear, 
as  therein  are  mentioned  and  contained.  And  Dcmitt  for 
hy  the  said  indenture  now  in  recital  for  the  nuity. 
consideration  aforesaid,  the  said  A.  B.,  at 
the  request  of  the  said  C.  D.,  did  demise 
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unto  the  said  E.  F.,  his  executors,  adminis- 
trators, and  assigns,  the  said  messuages, 
lands,  and  other  hereditaments  thereby 
charged  with  the  payment  of  the  said  an- 
nuity or  yearly  rent-charge  of  £ — ,  with 
their  appurtenances :  To  hold  the  same  unto 
the  said  E.  F.,  his  executors,  administra- 
tors, and  assigns,  for  the  term  of  «-  years, 
to  be  computed  from  the  day  of  the  date 
of  the  indenture  now  in  recital,  upon  cer- 
tain trusts  therein  declared,  for  the  bet- 
ter and  more  effectually  securing  the  pay- 
ment of  the  said  annuity  to  the  said  C.  D., 
his  executors,  administrators,  and  assigns  : 
Assignment       And  by  the  said  indenture  now  in  recital, 

of  bond  for 

-p^cjringao-  for  the  consideration  and  purposes  therein- 
.before  expressed,  the  said  A.  B.  did  bar- 
gain, sell,  assign,  transfer,  and  set  over  unto 
the  said  C.  D.,  his  executors,  administra- 
tors, and  assigns,  the  said  hereinbefore  in 
part  recited  bond  or  obligation ;  and  all  and 
eTery  sum  and  sums  of  money  secured  or 
intended  to  be  secured,  or  which  would  be 
recovered  or  received,  upon  or  by  virtue  of 
the  said  bond  or  obligation:  To  hold  and  re- 
ceive the  same  unto  and  by  the  said  C.  D., 
his  executors,  administrators,  and  assigns. 


ANKUITT.  89 

upon  trusty  for  further  securing  the  payment 
of  the  said  annuity  or  yearly  sum  of  £-— 
thereby  granted,  in  manner  therein  men- 
tioned ;  and  subject  thereto.  In  trust  for  the 
said  A.  B.,  his  executors,  administrators, 
and  assigns  : 

And  in  the  indenture  now  in  recital  is  rower  to  re- 
purchase. 

contained  a  clause,  empowering  the  said 
A.  B.  to  re-purchase  the  said  annuity  or 
yearly  rent-charge  of  £—  at  the  sum  of  £ — , 
upon  giving  such  notice  as  therein  is  men- 
tioned. 
(70.)  And  whereas  the  said  A.B.  hath  contact  for 

reparchase 

contracted  and  agreed  with  the  said  C.  D.  of  annuity. 
for  the  absolute  purchase  of  the  said  annuity 
or  yearly  rent-charge  of  £— ,  at  or  for  the 
price  or  sum  of  £— . 
(71.)  And  whereas  all  arrears  of  the  afore-  Payment  of 

^        '        ^  ^  arrears  and 

sud  annuity  have  been  duly  paid  to  the  said  JJJ^  J*J°*er? 
A.  B.  up  to  the  day  of  the  date  of  these  pre-  JJp^uJSSs^^Jf 
sents ;   and  the  said  A,  B.  hath  agreed  to  ""°**y- 
accept  and'  take  the  sum  of  £ — ,  in  full  for 
the  repurchase  of  the  said  annuity. 
(7S.)  And  whereas  the  said  annuity  be- That  annuity 

A  11       became  in 

came  m  arreat  tor  one  year  and  upwards,  an-ear, 

,  whereupon 

and  pursuant  to  the  directions  contained  in  ^^^^  c^arg. 

^  ^  ed  therewith 

the  said  hereinbefore  in  part  recited  power  ™  fo^^  by 

*^  ^  auction,  pur- 

of  sale,  a  public  auction  was  held  at  the 
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■uant  to       Auction  Mart,  near  the  Bank  of  England^ 

power  of 

•ale.  London,  on  the  &c.,  now  last  past,  by  the 

order  of  the  said  A.  B,,  for  selling  the  said 
messuage  or  tenement,  and  premises,  for  all 
the  residue  of  the  said  term  therein  to  come 
and  unexpired;  and  the  said  C.  D.  became 
the  purchaser  of  the  same,  for  the  residue  of 
the  said  term  therein  mentioned,  at  or  for 
the  price  or  sum  of  £— . 

Acceptance       (73.)  And  whereas  the  said  A.  B,  and  C« 

of  testamen* 

tary  provi-    his  wifc  havc  acccptcd  the  provision  made 

sion  in  lieu  •■  * 

of  annuity,    foj.  the  said  C.  bv  the  will  of  the  said  B.  B., 

agreed  to  be  •'  ' 

ntiDguiaiied  '^  satisfaction  and  full  discharge  of  the  said 
annuity  of  «£— ,  to  which  the  said  C.  B.  be- 
came entitled  for  her  life  under  the  said  will; 
and  have  consented  and  agreed  to  join  in  the 
conveyance  of  the  said  messuages,  lands, 
and  other  hereditaments  hereinafter  granted 
and  released,  or  expressed  and  intended  so 
to  be,  for  the  purpose  of  extinguishing  the 
same  annuity  of  £— • 

Agreement       (74.)  And  whcrcas  the  said  A.  B.  hath 

to  accept  an  i  •  i 

annuity  from  agreed  to  acccpt  a  clear  annuity  or  yearly 

doww.  ^     ^^^  ^^  ^^^  ^^'  **®'  ^^^®»  ^^  ^^"  ^^  ^®'  dower, 
and  in  full  satisfaction  and  discharge  of  all 

right  and  title  to  the  same,  and  of  all  da* 

mages  on  account  thereof. 


Apportionment. 
^(75.)  And  whereas  the  sum  of  £—  is  to  Appor«on- 

^       '  mentofptir- 

the  consideration  for  the  purchase  of  the  Jor^frwhoidi 
freehold  hereditaments^  and  the  sum  of  J°J,J^p^" 
is  to  be  the  consideration  for  the  pur-* 
je    of    the     said     copyhold    heredita* 
mts.  (a). 

(76.)  And  whereas  for  the  purpose  of  com-  ^^^^^^^^ 
ang  with  the  directions  of  the  act^  im- 
sing  ad  valorem  duties  on  conveyances^  it 
IS  been  agreed  that  the  sum  of  £—  shall 
considered  as  the  consideration  for  the 
purchase  of  the  freehold  hereditaments  here- 
Biafter  described^  and  the  sum  of  £— ,  the 
consideration  for  the  purchase  of  the  copy- 
hold hereditaments  hereinafter  described, 
and  that  the  ad  valorem  stamp  in  respect  of 
&e  last  mentioned  hereditaments,  shall  be 
affixed  to  the  surrender  thereof. 


(a)  The  Stamp  Act,  ^S  Geo.  Ill,  c.  184,  having  made 
^  surrender  the  "principal"  instrument,  t.  e.  the  in- 
■tnunent  which  is  to  hear  the  ad  valorem  stamp  in  re- 
spect of  copyholds,  it  is  necessary  when  copyholds  have 
^Ken  purchased  with  other  property  of  a  different  tenure, 
ftt  an  entire  price,  to  apportion  the  consideration,  in 
order  that  some  part  of  the  duty  may  he  paid  upon  the 
rorrender. 
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Apportion.       (77.)  And  whereas  it  is  understood  and 

xnent  of  pur-        ^        * 

where ?e?°!^  agreed  by  and  between  the  several  persons, 
Steled^hitl)  P^^rties  to  these  presents,  that  the  sum  of 
toirt'fori'f-  ^— J  part  of  the  said  sum  of  & — ^  shall  be 

ferent  lands  .j         j  ,y  .i         ,.         /»       .1        . 

at  ao  entire  Considered  as  the  consideration  tor  the  pur- 
chase of  the  hereditaments  comprised  in  the 
first  schedule  to  these  presents ;  and  that  the 
sum  of  £— ,  residue  of  the  said  sum  of  £ — , 
shall  be  considered  as  the  consideration  for 
the   purchase   of  the   hereditaments    com- 
prised in  the  second  schedule  to  these  pre- 
sents. 
Agreement        (78.)  And  whcrcas  upon  the  treaty  for  the 
ren?'^'^'  **°  Said  coutract,  it  was  agreed  that  the  said 
rent  or  yearly  sum  of  £ —  should  be  appor- 
tioned, and  that  the  sum  of  £— ,  part  thereof, 
should  be  deemed  to  be  issuing  out  of  the 
hereditaments  hereinafter  released,  and  that 
the  sum  of  £— ,  the  residue  thereof,  should 
continue  payable  yearly,  acpording  to  the  re- 
servation of  the  said  yearly  rent  in  the  said 
hereinbefore  in  part  recited  lease.  (6) 


(6)  As  to  apportionment  of  rent,  see  Appendix,  Note 
(C). 
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Appointment.    See  Guardian^  Protector, 

Trustees^  fe. 

(79.)  And  whereas  by  an  indenture,  bear-  Appoint- 
ing  date  &c.,  and  made  or  expressed  to  be  gSialydttd 
made  between  the  said  A.  B.  and  C.  hia*"^'*^''*'^- 
wife  of  the  first  part^  the  said  D.  D,  of  the 
second  part,  and  E.  F.  of  the  third  part,  in 
consideration  of  the  said  lastly  hereinbefore 
in  part  recited  settlement,  and  for  other  con- 
siderations in  the  said  indenture  now  in 
recital  expressed  or  referred  to,  the  said 
A.  B.  and  C.  his  wife,  in  exercise  of  the 
power  or  authority  to  them  ^ven  or  reserved 
by  the  said  hereinbefore  in  part  recited  in* 
dentures  of  the  &c.,  and  the  Common  Re- 
covery suffered  in  pursuance  thereof,  by  and 
with  the  consent  in  writing  of  the  said  D.  D., 
in  manner  by  the  said  indentures  prescribed, 
did  direct,  limit,  and  appoint  that  the  said 
messuages,  lands,  and  other  hereditaments 
firstly  hereinafter  particularly  mentioned  and 
described,  and  intended  to  be  hereby  ap- 
pointed, should  thenceforth  go,  remain,  and 
be  to  such  uses,  &c.  ^See  tit.  '*  Uses^**] 

(80.)  And  whereas  by  an  indenture,  bear-  Appoint. 

.  ,  1  ft  ment,anti- 

ms  date  on  or  about  &c.,  and  made  or  ex-  <^^p^"«  ?!»- 

^^  noneyi  tad 

pressed  to  be  made  between  A.  B.  of  the 
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■urrendCT  of  first  part,  the  said  C,  B.  of  the  second  p« 

term  created  *^  ^ 

lJ^|f^«      and  E.  F.  of  the    third ;    the   said  A. : 

in  exercise  of  the  power  or  powers  to  1 

given  in  and  by  the  said  hereinbefore  in  p 

recited  indentures  of  &c«,  or  either  of  the 

and  in  manner  thereby  prescribed,  did  s 

solutely  and  irrevocably  direct  and  appoi] 

that  the  said  annual  sum  of  £ — ,  by  the  sa 

hereinbefore  in  part  recited  indentures  o£& 

provided  and  directed  to  be  raised  and  pa 

to  her  the  said  A.  B.  by  way  of  pin- mom 

as  aforesaid,  or  to  such  persons  as  she  shoul 

appoint,  and  secured  by  the  trusts  of  tb 

said  term  of  — *  years,  and  all  arrears  thereoj 

if  any  there  were,  together  with  all  powefi 

remedies,  and  trusts  for  securing  the  sanN 

should  from  thenceforth    during  the  join 

lives  of  her  the  said  A.  B.  and  the  said  C.  B 

and  for  all  other  her  estate  and  term  therds 

go,  remain,  and  be  to  the  use  of,  and  sfaoui 

be  paid  to,  and  become  the  absolute  proper^ 

of,  the  said  C.  B.  and  his  assigns,  for  bi 

and    their  own   proper   use    and  benefit 

And  by  the  said'  indenture,  now  in  recital 

for  the  considerations  therein  mentioned) 

the  said  E.  F.  did  surrender  &c.     ISee  /ft 

"  Surrender.'''] 
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(81.)  Whereas  by  indentures  of  lease  and  lmmuui 
release^  bearing  date  respectively  the  &Cm*°^^j|*^ 

,  and  made  or  expressed  to  be  made  between  Slitl****'"*" 
&c.,  and  by  a  fine  sur  cognisance  de  droit 
come  ceo,  ^c,  duly  acknowledged  and  levied 
by  the  said  A.  B.  and  C.  his  wife^  in  or  as 
of —  term,  in  the  —  year  of  the  reign  &c.» 
m  pursuance  of  a  covenant  for  that  purpose 
entered  into  by  the  said  A.  B.,  in  and  by  the 
said  indenture  of  release,  and  by  force  of  a 
declaration  of  the  uses  of  the  said  fine  in  the 
tame  indenture  contained ;  and  by  an  in* 
denture,  1)earing  date  &c«,  and  made  or 
expressed  to  be  made  between  &c  (being  an 
appointment  made  by  the  said  D«  D*,  in  pur* 

^  suance  and  in  exercise  of  a  power  contained 
in  the  said  indenture  of  release),  in  consider* 
ation  of  the  sum  of  £— •  to  the  said  A.  B*, 
paid  by  the  said  D.  D.,  the  messuagesi 
lands,  and  other  hereditaments  hereinafter 

,  pmiicularly  mentioned  and  described,  and 
intended  to  be  hereby  granted  and  releasedj 
with  the  appurtenances,  were  appointedj 
conveyed,  and  assured  unto  and  to  the  use 
of  the  said  D*  D.,  his  heirs  and  assigns,  for 
ever. 
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That  no  joint     (8g.)  And  whcrcas  the  said  A.  B.  and   C 

appoint-  ^         ' 

mlTe^  his  wife,  did  not  make  any  joint  appointmenl 
of  the  said  sum  of  £-— ,  or  any  part  thereof^ 
pursuant  to  the  power  given  to  them  by  the 
said  hereinbefore  in  part  recited  indenture 
of  settlement. 

That  no  ap-      (83.)  And  whcrcas  no  appointments  have 

pointments  ^        ^  ^'^'^ 

ro'ade^JSder  ^®®^  made  uudcr  or  by  virtue  of  any  of  the 
SSw^ct!   powers  contained  in  the  said  indenture  of 
d^tamantor'  rclcase  and  settlement,  which,  at  the  time 
of  the  execution  of  these  presents,  do  affect 
the  hereditaments  hereinafter  appointed  and 
released,  or  intended  so  to  be,  or  the  said 
power  of  revocation  and  new  appointment, 
as  far  as  relates  to  the  last  mentioned  here- 
ditaments. 
Title  to  mo-    '  (84.)  Whcrcas  under  and  by  virtue  of  a 

ney  under  an        ^        '  ^  *' 

appointment  certain  deed  poll  of  appointment,  under  the 
hand  and  seal  of  the  said  A.  B.,  bearing' 
date  on  or  about  the  &c.,  and  made  in  exer- 
cise of  the  powers  contained  in  the  said  in- 
denture of  &c.,  the  said  C.  D.  is  entitled  to 
the  sum  of 


Application.   See  Loan. 

Application       (85.)  And  whereas  the  debts  owing  by 
duchargeof  the  Said  A.  B.,  and  secured  by  the  said 
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before  in  part  recited  indenture  of  the 

amount  to  the  sum  of  £•— ;  and  the 

of  £ — ,  part  of  the  said  sum  of  £— , 

been  applied  by  the  said  B.  B.,  with 

privity^  consent,  and  approbation  of  the 

id  C.  D.  and  E.  F.,  in  satisfaction  and  full 

ge  of  the  debts  owing  to  the  same 

iters  respectively ;  and  the  said  B.  B. 

th  obtained  receipts  from  the  same  credi- 

for   the  monies    owing    to  them  re- 

ctively. 

(86.)  And  whereas  the  said  A,  B.  hath  on  >PpHcation 

'  of  money 

day  of  the  date  of  these  presents,  at  the  JS'of  pm! 

nest  and  by  the  direction  and  appointment  "•"*"*• 

the  said  C.  D.  and  E.  F.  (testified  by  their 

severally  executing  these  presents),  and  in 

mpHance  with  the  provision  in  that  behalf 

tained  in  the  said  hereinbefore  in  part 

ited  Act  of  Parliament,  paid  the  said 

of  £ —  into  the  Bank  of  England,  in  the 

^tene  and  with  the  privity  of  the  Account- 

'%iit-General  of  the  High  Court  of  Chancery, 

to  be  placed^  and  the  same  hath  actually 

been  placed  to  his  account  there,  ex  parte 

the  said  B.  B.,  according  to  the  directions 

of  the  said  Act  of  Parliament:   And  the 

said  A.  B.  hath  obtained  for  the  said  sum 

F 


98  Al^PLICATION. 

of  £ —  the  receipt  of  M.  N.,  one  of  t| 
cashiers  of  the  Bank  of  England,  under  1^ 
hand ;  and  hath  also  obtained  a  certifical 
pf  the  payment  of  the  said  sum  of  £^ 
under  the  hand  of  the  Accountant-Genem 
of  the  said  High  Court  of  Chancery,  and  t]| 
said  certificate  and  receipt  have  been  di]| 
filed. 
Agreement        (87.)  And  it  hath  bccu  agreed   by  am 

to  apply  part  t  •  i  •  i 

of  purchase-  betwccu  tuc  said  pavtics  to  these  presently 

money  In  .  * 

Slif  of      *^^*  *^®  ®^""  ^^^ — »  P**^*  of  the  ^aid  sum  o 
mortgage.     £ — ^  ^jj^  purchasc  moucy  aforesaid,  shall  hi 

paid  and  applied  by  the  said  C  D.  in  paf^ 
satisfaction  and  discharge  of  the  principal 
and  interest  due  and  owing  to  the  said  A.  B»j 
or  to  the  said  B.  B.  his  trustee,  upon  tb€ 
security  of  the  said  hereinbefore  in  part  re- 
cited indentures  of  mortgage  and  fiurthec 
charge,  or  either  of  them.' 
Agreement  (88.)  And  it  hath  bccu  agreed  that  the 
certain  sum  said  sum  of  £—  shail  be  paid  by  the  said 

in  reduction  ■■  •' 

deS'^Mdto  ^'  ®'  ^^  ftirther  part  and  reduction  of  the 

Jw?hIS^**  same  principal  monies  and  interest ;  and  that 

S^^idu^  the  said  C.  D.  shall  exonerate  the  freehold 

and  copyhold  lands  purchased  by  the  s«ad 

A,  B,,  from  the  pi^yment  of  die  residue  of 

the  saine  principal  monies  and  interest: 
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[89.)  And  whereas  the  said  A*  B.  hath  Payment  of 

partofmort- 

the  sum  of  £ —  unto  the  said  C.  D,,  in  ««»«•  *«". 

'         aod  agree- 

discharge  of  the  said  siim  of  £— ,  the  Sl^e^^l!" 
^age-money  aforesaid,  and  also  all  in-  l^c^e! 
sst  in  respect  of  the  same  smn  of  £— ,  up  ™**°*^* 
the  day  of  the  date  of  these  presents,  so 
It  the  principal  sum  of  £—  only,  now  re- 
due  upon,  or  by  virtue  of«  the  said 
irtgage  or  security  of  the  &c.,  as  he  the 
dd  C.  D.  doth  hereby  admit  and  acknow- 
Ige;    and  it  hath  been  agreed  that  the 
sum  of  £ —  shall  be  paid  off  and  dis- 
irged  by  and  out  of  the  said  sum  of  £— , 
purchase  money  aforesaid- 
(90.)  And  it  hath  been  agreed  and  directed  Agreement 

fpr  applica* 

by  all  the  persons  entitled  to  the  equity  of  ««>n«»^gw* 
redemption  upon  the  said  mortgage,  that  the  ^^3^1  % 
laid  several  sums  of  £ —  and  £ — ,  making  whJM?hire 
together  the  sum  of  £— ,  shall  be  paid  by  ^«"m  en- 
tire said  A.  B.  and  C,  D.  out  of  the  said  sum  mortgage.  ^ 
of  £— - ;  aiid  that  the  sum  of  £ — ,  being  the 
residue  of  the  said  sum  of  £— ,  diall  be 
divided  into  three  equal  parts,  and  that  £— ^ 
being  one-dbird  part  of  Uie  said  sum  of  £— , 
ihall  be  pidd  to  the  said  D.  E„  as  the  sur- 
fiving  trustee  under  the  will  of  the  said 

F  2 
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B.  E.  to  be  held  by  him,  his  executors  aa 
administrators  upon  trusty  for  the  persoi 
respectively^  who,  either  in  their  own  righ 
or  as  assignees  under  any  of  the  childre 
or  grandchildren  of  the  said  B.  E.,  are  I 
shall  be  entitled  to  the  monies  arising  < 
produced  by  or  from  the  part  or  share  of  di 
said  B.  E.  of  and  in  the  said  messuagei 
landsy  and  other  hereditaments  hereinafte 
particularly  mentioned  and  described ;  aiM 
that  £ — ,  being  one  other  third  part  of  thi 
said  sum  of  £— ^  shall  be  paid  to  the  sail 
S.  H.  and  T.  B.,  as  the  trustees  under  th( 
will  of  the  said  B.  H.  upon  trust  for^  and  foa 
the  benefit  of  the  said  L.  M.  and  K  Ue 
wife,  and  T.  W.,  R.  F.,  and  C.  his  wife,  in 
the  shares,  manner,  and  proportions  in  which 
they  respectively  in  their  own  right,  or  the 
said  L.  M.  and  R.  F.  in  right  of  their  re- 
spective wives,  are  entitled  to  the  monies 
arising  from  the  share  of  the  said  £•  J.  o^ 
and  in  the  said  messuages,  lands,  and  other 
hereditaments;  and  that  £-— ,  being  the 
remaining  third  part  of  the  said  sum  of  £ — t 
shall  be  paid  to  the  said  M.  H.,  H.  S.,  and 
J-  W.,  to  be  divided  by  them  between  or 
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taK>ngst  themselves  in  equal  shares  and  pro- 
■Rlions^  [or,  according  to  their  respective 
puu^s  and  proportions  thereof.] 
I  (91.)  And  whereas  an  arrangement  hath  Agreement 
heen  made  and  asTeed  to  by  and  between  *^?n  of  pur- 

^  o  ^  chase  mo- 

Ul  the  parties  hereto^  interested  in  the  said  J^;?n'Jiti«d 
j^hase-nioney  or  sum  of  £— ,    that  the  Sj'SS^mSL" 
pne  shall  be  paid  by  the  said  A.  B.  to  the  »°«*°'*'-^ 
•ud  C.  D.  and  £.  F.|  as  such  assignees  as 
aforesaid,  to  be  afterwards  paid  and  ap- 
plied by  them  in  the  proportions  and  in  the 
nanner  agreed  upon^  or  to  be  agreed  upon, 
between  the  said  C.  D.  and  E.  F.,  and  the 
vaid  S.  H.  and  E.  M.,  without  any  liability 
<m  the  part  of  the  said  A.  B.,  his  heirs,  or 
asugns,  to  see  to  the  appUcation  of  the  said 
purchase-money  accordingly. 


)ren< 


Apprenticeship^ 

(92.)  Whereas  the  said  A.  B.  hath  agreed  Agreement 
^th  the  said  C.  D.  to  take  the  said  E.  D.,  ti^^^ 
his  son,  as  his  apprentice,  for  the  term  of 
-*  years,  to  be  taught  and  instructed  in  the 
trade  or  business  of  — ,  in  consideration  of 
the  sum  of  £ — ,  to  be  paid  to  the  said  A.  B., 

F3 
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at  the  time  of  the  execution  of  these  pXl 
senta,  and  subject  to  other  the  tenns  aMl| 
agreements  hereinafter  contuned.  *l 

*r™<«        (93.)  Whereaa  the  said  A.  B.  of  his  oni 
pre^^'*''"  *^oice  and  free  will  hath  agreed  to  bba 
.^{■^Jli^'himself  to  the  said  C.  D.   as  his  apprentice! 
Mj.  *"        for  the  term  of  —  years,  to  be  taught  a.a4 
instructed  in  the  trade  or  business  of  — -i 
under  and  subject  to  the  terms  and  con- 
ditions hereinafter  contained. 
ft.^™.       (^O  Whereas  the  said  A.B.  hath  agreed 
'.a^E.*"'  with  the  said  C.  D.  to  take  the  said  E.  D., 
his  son,  as  his  apprentice  or  pupil,   to  be 
taught  the  art  and  practice  of  surgery. 
Agr«die«t        (95.)  Whereas  the  said  A.  B.  hath  agreed 

"'''•  his  son,  as  his  articled  clerk,  to  be  taught 

the  practice  of  an  attorney  and  solicitor, 
upon  the  terms,  and  for  the  premium  or  sum 
hereinafter  mentioned. 

(96.)  Whereas  by  an  indenture  of  appren- 
ticeship, bearing  date  on  or  about  the  &c., 
and  made  or  expressed  to  be  made  between 
the  said  A.  B.  and  C.  B.  of  the  one  part,  and 
the  said  E.  F,  of  the  other  part,  the  said 
C,  B.  was  placed  with  and  bounden  to  the 
Mikl  E,  v.,  to  be  taught  and  instructed  in  the 
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hpde   or  business  of  &c.^  for  the  term  of 
lk»  years  from  thence  next  ensuing,  under 
pud  subject  to  the  several  terms^  covenants, 
conditions  in  the  said  indenture  con- 
d. 
(97.)  Whereas  by  articles  of  clerkship,  ^^^Zp* 
iring  date  on  or  about  the  &c.,  and  made 
l'4Rr  expressed  to  be  made  between  the  said 
A.  B.  and  C.  B.  of  the  one  part,  and  the 
said  £.  F.  of  the  other  part,  the  said  C.  B. 
was  placed  with  the  said  E.  F.  as  his  articled 
clerk,  to  be  taught  and  instructed  in  the 
profession  or  practice  of  an  attorney  and 
solicitor,  for  the  term  of  five  years  thence 
next  ensuing,  under  and  subject  to  the  seve- 
ral terms,  covenants,  and  conditions  in  the 
said  articles  contained. 

(98.)  And  whereas  the  said  C.  B.  hath  ^o^^i^jj*".^ 
served  with  the  said  E.  F.  —  years  of  his  ?iSc^for*' 
said  apprenticeship,  [or,  clerkship,]  and  it  tem!**  \ 
hath  been  agreed  by  and  between  the  said 
parties  hereto,  that  the  said  C.  B.  should 
be  assigned  over  unto  the  said  G.  H.,  for 
the  residue  of  the  said  term  of —  years  now 
to  come  and  unexpired. 

(99.)  And  whereas  the  said  C.  B.  at  the  ^iTJ^^u. 
time  of  the  decease  of  the  said  E.  F.,  had  toukrilSJ!*' 


'  served  —  years  and  upwards  of  his  ssid  ap 
prenticeship,  [^or,  clerkship]  under  the  &a|^ 
articles  [or,  indenture].  And  whereas  thft 
stud  Q.  H.,  at  the  request  of  the  said  K.  l*^ 
as  such  executorasaforesaid(a),  hath  agreed 
to  take  the  said  C.  B.  as  his  apprentice  for 
the  residue  of  the  said  term  of  —  years  now 
to  come  and  unexpired  (A.) 


Approval. 

jipprowi  o(      (100.)  And  whereas  the  several  titles  of  the 

•ounwt.       said  A.  B.   and  C.  D.   to  their  respective 

moieties  of  and  in  the  said  messuages,  lands, 

and  hereditaments,  have  been  approved  of 

by  the  counsel  of  the  said  parties  hereto 

respectively. 

^TrTn"'      (101.)  And  whereas  the  said  Master  hath 

bynia.uf.    settled    and  approved  of  the    conveyance 

hereby  made,  as  appears  by  his  certificate, 

signed  with  his  hand,  and  written  in   the 

irgin  of  the  last  skin  of  these  presents. 


u 


f")  Seeon/e,p.  38. 

(t)  See  Bac.  Abr.  tit.  "  Master   and   Seirant,  and 
Aji prentice,"  (G.) 
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^  (102.)  And  whereas  the  said  Master  hath  ^pp^?/*!®' 

*  ^  ■ecurity  by 

Improved  of  these  presents,  as  a  proper  w****'- 
fccurity  to  be  given  by  the  said  A.  B.  to  the 
iaid  C.  D.^  pursuant  to  the  said  order,  as  by 
fte  certificate  of  the  said  Master  in  the  mar- 
gin hereof  will  appear. 

•   (103.)  And  whereas  in  pursuance  of  the  \l^]''2i\^l 
said  order.  Master  A.  B.,  to  whom  the  said  iSSSr!**^ 
cause  was  referred,  hath  perused  and  ap- 
proved of  a  copy  of  these  presents,  testified 
by  his    signing  such  copy,  on  the  margin 
thereof. 

Arbitration.    See  Award, 

(104.)  And  whereas  the  said  A.  B.  and  ^^^J^^^H 
C.  D.  have  agreed    that  all  controversies,  ?efer°Satter8 
claims,  and  demands  in  respect  of,  or  m  re-  arbitration. 
lation  to,  or  touching  the  said  copartnership 
property,    and    the    mode    of   distribution 
thereof,  and  the  manner  in  which  the  same 
hath,  since  the  commencement  thereof,  been 
managed  and  conducted ;  and  all  and  every 
the  rights  and  claims  of  the  said  parties 
hereto,  to  the  said  copartnership  estate  and 
effects,  or  to  any  sum  or  sums  of  money  in 

F5 
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respect  thereof,  in  whatever  manner  the 
same  may  have  arisen,  or  do  now  exist, 
should  also  be  referred  to  the  judgment  and 
final  arbitrament  of  the  said  B.  B.,  in  order 
that  he  may  absolutely  and  definitively  de- 
clare and  settle,  according  to  his  uncontrolled 
discretion  and  judgment,  all  and  singular  the 
several  rights,  interests,  and  claims  of  the 
said  parties  hereto,  in  manner  hereinafter 
mentioned  (c). 
Agreement       (106.)  And  whcrcas  the  said  A.  B.  and 

to  refer  sub-        ^  ^ 

jectofsuitto  C.  D.  have  agreed  to  refer  the  subject  of 

arbitration.  ®  •' 

the  said  Bill  of  Complaint,  and  the  final 
determination  of  the  said  suit,  and  the 
costs  of  the  same,  and  of  the  reference  and 
award,  and  all  directions  relating  to  the 
said  costs,  and  the  subject  of  the  said  suit  to 
arbitration  and  umpirage,  in  manner  herein*- 
after  mentioned. 

$ 

{c)  Sometimes  it  is  thought  advisable  to  submit  dis- 
putes to  the  arbitrament  of  two  persons;  and,  in  case  of 
any  difference  of  opinion,  to  empower  them  to  choose 
an  umpire.  This  an:angement  is  open  to  the  objection, 
that  the  arbitrators  may  not  agree  in  the  appointment 
of  an  umpire.  If  it  can  be  done,  the  best  plan  is  to  fix 
upon  an  umpire  at  the  same  time  that  the  arbitrators 
are  nominated. 


ARBITRATION.  107 

(106.)   Whereas  divers  differenceSi   dis-^^*»* 
putes^  and  controversies  have  arisen  between  ^u"^^°bu' 
the  above  bounden  A.  B.  and  C.  his  wife,  *"**'*°- 
and  T>»  E.,  and  the  above  named  L.  M.,  as 
to  their  several  and  respective  claims  and  in- 
terests, under  the  will  of  B«  B.,  late  of  &c., 
deceased ;  and  they  have  severally  and  re* 
spectively  agreed  to  submit  the  same  to  the 
arbitrament  and  final  determination  of  P.  R., 
S.  T.,  and  G.  H. ;  and  that  their  award,  or 
the  award  of  any  two  of  them,  shall  be  final 
and  conclusive,  both  at  law  and  in  equity,  as 
well  on  the  part  and  behalf  of  the  above 
bounden  A.  B.  and  C.  his  wife,  and  D.  £•, 
their  heirs,   executors,  and  administrators, 
as   on  the  part  and  behalf  of   the  above 
named  L.  M«,  liis  heirs,  executors,  and  ad- 
ministrators. 
(107.)  And  whereas  the  said  A.  B.  alleges.  Agreement 

^  '  ®      '  to  refer  mat- 

that  the  said  C.  D.  hath  not  farmed  or  cul-  **"*"?•; 

pute  (occa-' 

tivated  the  said  arable  lands  according  tof^^^^^^^* 
the  course  prescribed  by  the  said  recited  fnieiuwo'S* 
covenant,  (and  which  is  called  the  six  years'  in  order  to' 
course  of  husbandry) ;  and  also  that  he  hath  threatened 

''^  action. 

done,  or  intended  to  do,  divers  other  acts, 
matters,   and  things,  contrary  to,  and  in 
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*  breach  of  the  other  covenants,  conditE< 
and  agreementsi  contained  in  the  said 
denture  of  lease ;  whereby  as  the  said  A* 
alleges,  the  premises  so  demised  to  the  8£ud 
CD.   as  aforesaid,  have   sustained   gr^^st^ 
damage  and  injury.    And  whereas  in  con-— 
sequence    of    such    breaches,    or  alleged 
breaches  of  covenant,   by  the  said  C.  !>•, 
as  aforesaid,  the  said  A.  B.  lately  threatened 
to  commence  certain  actions  at  law,  for  th.^ 
recovery  of  damages  for  the  same,  or  for  th^ 
recovery  of  the  said  premises.    And  whereas 
in  order  to  prevent  such  action  or  actions, 
the  said  C.  D.  hath  proposed  to  the  said 

A.  B«,  and  the  said  A.  B.  hath  consented 
and  agreed,  that  it  shall  be  referred  to  B.  B. 
of  &c.  farmer,  (an  arbitrator  chosen  on  be- 
half of  the  said  A.  B.),  and  to  A.  A.  of  N,, 
farmer,  (an  arbitrator  chosen  by,  and  on 
behalf  of  the  said  C  D.),  and  to  such  other 
fit  and  proper  person,  as  the  said  A.  A.  and 

B.  B.  shall,  by  a  memorandum  in  writing, 
under  their  hands,  to  be  indorsed  thereon^ 
nominate  and  appoint,  or  to  any  two  of  them, 
to  settle  and  determine  by  their  award,  to 
be  made  as  hereinafter  mentioned,  whether 
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,  or  what  damage,  has  been  occasioned  to 
said  farm  and  hereditaments,  comprised 
the  said  indenture  of  lease,  in  consequence, 
or  by  reason  of  the  said  C.  D.  having  at  any 
time  or  times,  since  the  —  day  of  — ,  farmed 
or  otherwise  managed   the  same  contrary 
to  the   course  of  good  husbandry;    or  by 
reason,  or  in  consequence  of  the  said  C.  D. 
having,  since  the  time  aforesaid,  committed 
any  breach  or  breaches  in  otherwise  acting 
contrary  to  any  of  the  covenants,  clauses, 
conditions,  and  agreements,  in  the  said  in- 
denture of  leaife  contained;  and  also  to  set*^ 
tie  and  determine  by  the  said  award,  what 
sum  or  sums  of  money  (if  any)  shall  be  paid 
by  the  said  C.  D.  to  the  said  A.  B.,  as  a 
compensation  for  such    damages;    and    in 
what  manner,  and  at  what  time  and  place 
the  same  shall  be  paid;  and  also  to  direct, 
by  the  said  award,  in  what  order,  course, 
and  manner  the  said  premises  shall  be  &rmed, 
managed,  and  carried  on,  during  the  re* 
mainder  of  the  said  term  of  — «•  years ;  and 
whether  any,  and  what  agreements  or  assu* 
ranees  shall  be  made  or  executed  by  the  said 
C.  D.  and  A.  B.,  or  either  of  them. 


no 
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Disputes 
toucbioK  ti- 
tles submit- 
ted to  arbi- 
tration by 
agreement. 


(108.)  And  whereas  divers  questions^  dis- 
putes^ controversies,  and  differences,  had  at 
various  times  heretofore  arisen  between  the 
said  A.  B.,  C.  D.,  and  £•  F.,  touching  their 
several  rights,  titles,  interests,  claims,  and 
demands  in  and  to  the  said  several  heredita- 
ments and  premises  sought  to  be  recovered 
by  the  said  A.  B.  in  the  said  action  of  eject* 
ment  (cQ    And  whereas  for  the  finally  end- 
ing and  settling  all  such  questions,  disputes^ 
controversies,  and  differences  between  the 
said  parties,  and  for  preventing  any  further 
litigation  between  them,  touching  or  con* 
cerning  the  rights,  titles,  interests,  claims, 
and  demands  of  the  said  A.  B.,  C.  D.,  and 
E.  F.,  and  every  of  them,  of,  in,  or  to  the 
same  several  hereditaments  and  premises, 
they  the  said  A«  B.,  C.  D.,  and  E.  F.,  by  a 
certain  agreement  made  and  entered  into, 
on  the  &C.,  between  the  said  A.  B.,  of  the 
one  part,  and  the  said  C.  D.,  and  E.  F.  of 
the  other  part,  amongst  other  things,  mutu- 
ally agree  to  submit  and  refer  their  several 
rights,  titles,  interests,  claims,  and  demands. 


({/)  For  recital  of  action  in  ejectment,  see  antCf  (24.) 
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and  to  the  said  several  hereditaments  and 
ises,  so  in  litigation  as  aforesaid,  and 
ght  to  be  recovered  by  the  said  A.  B.,  in 
said  action  of  ejectment;  and  also  all 
hflier  matters  in  difference  between  them 
^idating  to,  or  in  any  wise  concerning,  the 
taid   several   hereditaments  and  premises, 
ttid  the  possession,  rents^  issues,  and  profits 
diereofy  to  the  final  award  and  determina* 
tion  of  me,  C.  B.,  of  Lincoln's  Inn,  barrister 
at  law;  and  that  I  should  have  fiill  power  to 
award  such  releases  and  conveyances,  and 
such  possession  to  be  delivered  of  the  said 
several   hereditaments  and    premises  from 
one  pr  more  of  them,  to  the  other  or  others 
of  them,  as  I  should  in  my  judgment  think 
proper,  or  necessary  for  doing  substantial 
justice  between  the  said  parties  respectively; 
and  the  said  A.  B.  did  thereby  for  himself, 
his  heirs,  executors,  and  administrators,  co* 
venant  promise,  and  agree,  to  and  with  the 
said  C.  D.,  and  E.  F.,  and  their  respective 
heirs,  executors,  and  administrators;  and 
each  of  them  the  said  C.  D.,  and  £•  F.,  for 
himself,  his  heirs,  executors,  and  adminis- 
trators, did  thereby  covenant,  promise,  and 
agree  to  and  with  the  said  A.  B.,  his  heirs. 
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executors,  and  adraiiUBtrators,  in  manner  ani 
fonn  following,  that  is  to  say,  that  they  tlij 
said  A.  B.,  C.  D.,  and  £.  F..  and  each  anl 
every  of  them,  should  and  would  in  all  xd 
spects  on  his,  and  their  respective  parts  airil 
behalves,  well  and  truly  stand  to,  obey,  abidi 
by,  perform,  fulfil,  and  keep  the  award,  a«* 
bitrament,  judgment,  and  determination   at 
me,  the  said  C.  B.,  touching  and  concerning 
their  several  rights,  titles,  interests,  claioisj 
and  demands,  in  and  to  the  said  heredita- 
ments and  premises  sought  to  be  recovered 
by  the  said  A.B.,  in  the  said  action  of  eject- 
ment as  aforesaid;  and  also  touching  and 
concerning  all  matters  in  difference  between 
them,  relating  to  or  in  any  wise  concerning 
the  said  premises,  or  the  possession,  rents, 
issues,  and  profits  thereof;  and  also  toucb- 
ing  or  concerning  the  payment  of  the  costs 
of  the  same  action,  and  of  this  refer^ice,  or 
any  part  thereof. 
'        (109.)  Whereas  by  an  indenture  bearing 
date  on  or  about  the  &c.,  and  made  or  ex- 
pressed to  be  made  between  A.  B.,  of  &c.; 
of  the  one  part,  and  C.  D.,  and  E.  F.,  of  &&, 
of  the  other  part,  after  reciting  that  various 
differences  had  arisen  between  the  said  par- 
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in  difference^  relative  to  the  matters 
rein  mentioned,  and  that  a  suit  in  equity 
then  depending  concerning  the  same, 
\y  the  said  A.  B.,  C.  D.,  and  £.  F.,  mu« 
[ly  agreed  to  refer  the  disputes  then  sub« 
ig  between  them,  to  the  determination 
us  A.  A.,  and  B.  B.,  so  that  we  should 
:e  our  award  in  writing  under  our  hands 
seals,  within  the  space  of  —  calendar 
feiu>nths  from  the  date  of  the  indenture  now 
^  recital :  and  it  was  thereby  further  agreed, 
ibat  we  should  have  full  power  and  autho- 
rity, if  we  should  think  proper,  to  order  the 
dismissal  of  any  suit  which  should  be  th^n 
depending  between  the  said  parties ;  and  to 
dfecree  a  conveyance  from  either  of  the  said 
parties  to  the  other  of  them,  of  anymes* 
suages  therein,  and  hereinafter  mentioned, 
and  to  direct  the  consideration  money  to  be 
paid  upon  the  execution  thereof,  and  also  to 
awaird  the  payment  by  either  of  the  said 
parties,  of  the  costs  and  expenses  of  the  said 
reference,  (e) 

(e)  In  an  award,  it  is  usual  to  recite  the  submission 
at  length.  No  more,  however,  need  be  stated  than 
wiU  be  sufficient  to  show  what  are  the  matters  in  dis- 
pute and  what  the  terms  of  submission. 
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submiMjon       (]  ]0.)  Whercas  A.  B.,  lately  commenced 
bond..         i^jj  action  in  His  Majesty's  Court  of  King's 
Bench  at  Westminster,  against  C.  D.,   for 
the  recovery  of  divers  sums  of  money  therein 
alleged  to  be  due   and  owing  to  the  said 
A.  B.,  and  whereas,  in  order  to  put  an  end 
to  the  said  action,  and  to  settle  all  disputes 
between  the  said  A.  B.  and  CD,  they  the 
said  A.  B.  and  C.  D.,  by  their  respective 
bonds,  bearing  date  on  or  about  the  &c.  did 
respectively  become  bound  each  to  the  other 
of  them,  in  the  penal  sum  of  £— ,  of  good 
and  lawful  money  of  Great  Britain,  with 
conditions  thereunder  respectively  written, 
for  the  obeying  ai^d  performing  the  award, 
arbitrament,  judgment,  order,  final  end,  and 
determination  of  me  the  said  £•  F.,  an  arbi- 
trator indifferently  chosen,  as  well  by  and  on 
the  part  and  behalf  of  the  said  A.  B.  as  of 
the  said  C.  D.,  to  award,  arbitrate,  adjudge, 
order,  and  determine  of  and  concerning  all, 
and  all  manner  of  action  and  actions,  cause 
and  causes  of  action,  suits,  specialties,  con* 
tracts,  promises,  accounts,  reckonings,  sums 
of  money,  quarrels,  controversies,  costs,  (as 
.well  the  costs  of  the  said  action  as  also  the 
costs  of  this  present  reference,  and  of  this 


ARBITRATION.  115 

award  to  be  made  in  pursuance  thereof,) 
^s  and  demands  whatsoever,  both  at 
and  in  equity,  or  otherwise  howsoever, 
any  time  or  times  theretofore,  had,  made, 
ght,  commenced,  sued,  prosecuted, 
le^  suffered,  committed,  or  depending  by 
between  the  said  C.  D.  and  the  said 
B.5  so  as  the  award  of  me  the  said  arbi* 
tor,  should  be  made  and  set  down  in 
Lting  under  my  hand,  ready  to  be  deli- 
'ed  to  the  said  parties  in  difference,  on  or 
jtoiy  time  before  the  &c.,  then  and  now  next 
ttnsuing* 

(111.)  Whereas  at  the  sittin£r  at  Nisi  Prius  snbmiMion 

'  ^  under  order 

fjrfler  —  term  last,  holden  at  the  Guildhall  ^'n^**^'*"- 
^af  the  City  of  London,  on  or  before  the 
Right  Honourable  —  Lord  Chief  Justice  of 
His  Majesty's  Court  of  — ,  at  Westminster, 
an  order  was  made  in  a  certain  cause,  wherein 
A.  B.  was  and  is  plaintiff*,  and   C.  D.  was 
and  is  defendant,  whereby,  amongst  other 
things,  it  was  ordered  by  the  said  Court,  by 
and  with  the  consent  of  the  said  parties, 
their  council  and  attomies,  that  a  verdict 
should  be  entered  for  the  said  plaintiff,  da- 
mages £ — ,  and  costs  —  shillings,  but  that 
such  verdict  should  be  subject  to  the  award. 
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order^  arbitramenti  final  end,  and  determina* 
tion  of  me^  the  said  B.  B.,  who  was  thereby 
empowered  to  direct  that  a  verdict  should  be 
entered  for  the  plaintiff  and  defendant  as  I 
should  think  proper,  and  to  whom  the  said 
cause  and  all  matters  in  difference  between 
the  said  parties  respectively  were  thereby 
referred :  so  as  I,  the  said  arbitrator,  should 
make  and  duly  publish  my  award  in  writing 
of,   and  concerning  the    matters   referred^ 
ready  to  be  delivered  to  the  said  parties  or 
to  either  of  them,  or,  if  they  or  either  of  them 
should  be  dead  before  the  making  of  my 
said  award,  to  their  respective  personal  re- 
presentatives, who  should  require  the  same, 
on  or  before  the,  &c.,  then  next  ensuing,  or 
on  or  before  any  other  day,  to  which  I  the 
said  arbitrator  should  by  any  writing  under 
my  hand  from  time  to  time,  enlarge  the  time 
for  making  my  said  award. 
submiKdon       (H^*)  Whcrcas  by  a  certain  order  made 

by  order  of  ,  .     .  «    .y.    •   -rk   .  111  -rrr 

NijiPrias  at  the  sitting  of  Ntst  Jrrtus,  held  at  West- 
minster-hall, in  the  Great  Hall  of  Pleas 
there,  in  and  for  the  county  of  Middlesex, 
on  &c.  before  the  Right  Honourable  A.  A., 
Chief  Justice  of  our  Lord  the  King,  assigned 
to  hold  pleas  before  the  King  himself,  in  a 


in  K.  B. 
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certain  cause  then  depending  in  the  same 
courts  wherein  A.  B.  was  plaintiff,  and  C.  D. 
defendant;  it  was  ordered  by  the  said  Court, 
by  and  with  the  consent  of  the  said  plaintiff 
and  defendant,  their  counsel  and  attomies, 
that  &c* 

(1 13.)  Whereas  by  an  order  of  the  Right  sobmtarion 
Honourable  A.  A.,  Chief  Justice  of  His  Ma-  k.  b. 
jesty's  Court  of  King's  Bench,  at  Westmin* 
ster,  dated  the  &c.,  and  made  in  a  certain 
cause  then  and  now  depending  in  the  same 
court,  wherein  A.  B.  is  plaintiff,  and  C.  D. 
defendant ;  the  said  Chief  Justice,  upon 
hearing  the  attomies  or  agents  on  both  sides, 
and  by  their  consent,  did  order  (amongst 
other  things)  that  &c. 

(1 14.)  Whereas  a  certain  action  at  law,  de-  sabmuwion 
pending  in  His  Majesty's  Court  of  Common  amIsci. 
Pleas,  wherein  A.  B.  was  plaintiff,  and  C*  D^ 
and  £•  F.,  were  defendants,  came  on  to  be 
tried  at  the  Assizes  holden  at  L.,  in  and  for 
the  county  of  L.,  before  the  Right  Honour* 
able  A*  A.,  Chief  Justice  of  our  said  Lord 
the  King,  assigned  to  hold  pleas  before  the 
King  himself,  and  B.  B.,  Esq.,  one  of  the 
Justices  of  our  said  Lord  the  King,  of  his 
Court  of  Common  Pleas  at  Westmmster, 
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Justices  of  our  said  Lord  the  King,appom1 
to  take  the  Assizes  for  the  said  county  of] 
it  was  ordered  by  the  said  Justices^  in  op 
Court,  by  and  with  the  consent  of  the  si 
parties,  their  counsel  and  attomies,  that  6 
submissioir  (US-)  Whcrcas  by  a  certain  order  ma 
the  Court  of  by  the  Lord  High  Chancellor,  [or,  by  1 
Honor  the  Vice-Chancellor,  or^  Master 
the  Rolls^]  in  a  certain  cause  then  depends 
in  the  High  Court  of  Chancery,  wherein  A.  1 
was  plaintiff*,  and  C.  D.  was  defendant ;  it  wa 
by  the  consent  of  the  said  parties  and  the 
counsel,  ordered  (among  other  things)  that  &i 

Power  to  ap-  *   0-  ^^)  And  in  the  indenture  now  in  recita 
pomtanum- jj^j^  ^gj.g^  sud  declared,  that  if  we  tli 

said  arbitrators    did   not  agree    upon   on 

award,    within    the    space  of  —  calenda 

months,  from  the  date  of  the  said  indentun 

we  should  be  at  Uberty  to  name  and  appoiii 

any  other  person  as  umph-e. 

Difference        (117,)  Andwhercas  wc  havc  taken  themat 

hltweenir-  tcrs  SO  referred  to  us  into  our  consideratioi] 

but  cannot  agree  upon  the  award  to  be  mad 

OHicerning  the  same. 

Appoint.  (118.)  And  whereas  the  said  A.  B.  and  C 

ment  of  am- 

pire.  D«  beiug  unable  to  agree  upon  an  award  ai 

to  the  matters  so  referred  to  them  as  afore^ 
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did,  by  a  certain  deed-poll  or  instru- 
Lt  in  writings  under  their  hands  and  seals^ 
(titute  and  appoint  me  the  said  E.  F.  to 
umpire  between  them,  touching  the  mat- 
so  referred  to  the  said  A  B.  and  C.  D., 
aforesaid^  and  did  thereby  refer  all  and 
lar  the  said  matters  and  things  unto  the 
Igment  and  final  determination  of  me  the 

Arms.     See  Surname* 


Assent. 

I-    (119.)  And  whereas  the  said  A.  B.  hath  t^^l'T'n' 
pequested  the  said  C.  D.  to  join  in  these  fo'^eTur. 

pose  of  a4- 

presents,  for  the  purpose  of  assenting  (a)  to  anting  to 

iGgftcy. 

(a)  As  all  the  personal  property  of  a  testator  derolves 
on  the  executor,  the  hequest  of  a  term  of  years  trans- 
fers only  an  inchoate  interest  to  the  legatee,  and  his 
title  is  not  complete  until  he  has  ohtained  the  assent  of 
the  executor  ;*  and  if  the  executor  he  a  feme  coverte, 
her  husband  must  join  f.     If  there  be  two  or  more  exe- 

*  Farrington  v.  Knightley,  1  P.  Wms.  554 ;  Bcfmtt 
V.  Whitehead,  2  P.  Wms.  646;  Abney  v.  Milkr,  2  Atk. 
598;  Court  v.  Jeffery,  1  Shn.  &  Stu.  106;  Touch.  455. 

t  CookesY.  Bellamy  f  Sid.  188;  and  see  RuateVtCote, 
5  Rep.  27. 
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the  said  legacy  of  £—9  so  given   and  I 
queathed  to  him  the  said  A.  B.  in    and 
the  said  hereinbefore  in  part  recited  wi 
which  he  the  said  C.  D.  hath  agreed  to  « 
in  manner  hereinafter  mentioned. 
^c'Stoi  to**'     (120.)  And  whereas  by  a  memorandum 
uu^h^    writing,  indorsed  on  the  said  recited  indei 
r^dil^n."  tureof  lease^  the  said  A.  B.  and  C.  D.,  z 

domed  on  .  «*  •  i  i  « 

leMc.         such  executors  as  aforesaid,  assented  to  th 
bequest  of  the  said  leasehold  premises  cos 


cutors,  the  assent  of  any  one  of  ikem.  will  be  auA 
cient ;  *  and  assent  may  be  either  before  or  after  pro 
bate ;  f  but  a  purchaser  should  insist  on  the  will  bein| 
proved,  for  the  letters  of  probate,  and  not  the  will^  an 
legal  evidence. 

Assent,  when  once  given,  cannot  be  revoked.  X  '^^ 
law  prescribes  no  particular  form  of  assent:  indeed,  an 
implied'  assent  is  sufficient  ;||  and  an  assent  to  the 
particular  estate  is  an  assent  to  the  remainder,  et  e  cmn 
verjo.§  However,  it  is  always  advisable  to  have  the 
assent  manifested  by  some  deed  or  writing.  For 
"  Forms,"  see  2  Byth.  Free.  640—649. 

•  Touch.  456,  484. 

t  MiddUtovCs  Casey  5  Rep.  28 ;  Hudson  v.  Budson, 
1  Atk.  461 ;  Toller,  45. 

t  Touch.  455,  n.,  TolL  311. 

^  Doe  d.  Sturges  v.  Tatchell,  3  B.  &  Ad.  675;  TolL 
308 ;  Bac.  Abr.  tit. '  Legacies/  (L.) 

§  Lampet*s  Case,  10  Rep.  47;  Adams  v.  Fierce^  3  F* 
Wms  12;  Toll.  309.;  Touch.  456,  457, 
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lined  in  the  said  hereinbefore  in  part  re- 
^dwilL 

Assignment.     See  Bond,  Mortgage, 
Terms  for  Years,  §*c* 

'\121.)  Whereas  by  an  indenture,  bearing  Awignment 
ite  on  or  about  the  See,  and  made  or  ex- 
sed  to  be  made  between  A.  B.  of  the  one 
t,  and  the  said  C.  D.  of  the  other  part, 
^  consideration  of  the  sum  of  £ —  to  the 
^d  A.  B.  paid. by  the  said  C.  D.^  all  and 
^lingular  the  messuages  or  tenenients,  lands, 
rind  other  the  premises  comprised  in  and  de- 
'fidsed  by  the  said  hereinbefore  in  part  re- 
nted indenture  of  lease,  were  assigned  unto 
the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  for  all  the  residue  and  remain- 
der then  to  come  and  unexpired  of  the  said 
tferm  of —  years,  subject  nevertheless  to  the 
payment  of  the  rent,  and  to  the  perform- 
ance of  the  covenants  in  the  said  indenture 
of  lease  reserved  and  contained,  and  on  the 
part  of  the  tenant  or  lessee  to  be  paid,  per- 
formed, and  kept 
(122.)  And  by  the  said  indenture  now  in  Assignment 

^  '  "^  ,  of  lease  wHh 

recital,  for  the  considerations  therein  and  |*^JJ« «' 

G 
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hereinbefore  mentioned^   and  by  virtue    i 

the  licence  and  consent  in  writing  of  t;l 

said  E.  F.y  all  and  singular^  &c.  [as  in  /a. 

RecitalJ] 

Assignment      (123.)  And  whcreas  by  an  indenture,  beai 

^nai'iMM'  ingdate  on  or  about,  the  &c.5  and  made    c 

recited.       expresscd  to  be  made  between  A.  B.  oF  th 

one  partj  and  the  said  C.  D.  of  the  othe 

partj  for  the  considerations  therein 

tionedy  all  &c.  were  assigned  unto  the 

C.  D.5   his  executors,  administrators,    sjoi 

assigns,  for  the  residue  and  remainder  tbei 

to  come  and  unexpired  of  a  term  of  -—  years, 

created  by  a  certain  indenture  of  lease,  bear^ 

ing  date  on  or  about  the  &c.,  imd  made  or 

expressed  to  be  made  between  A.  A.  of  the 

one  part,  and  the  said  A*  B.  of  the  other  paart. 

Mesne  and       (134.)  Alid  whetefts  by  divers  mesne  as* 

ultimate  as« 

signments.    sigumcnts  arid  acts  in  the  law,  and  ultimately 
by  an  indenture,  bearing  date  on  or  about 
the  &c.,  and  made  or  expressed  to  be  made 
between  A.  B.  of  the  one  part,  and  the  said 
C.  D.  of  the  other  part,  the  messuages,  lands, 
and  other  hereditaments  c6mprised  in  ihe 
said  term  of  —  years,  with  their  appurte- 
'  nanceSj  became  vested  in  the  said  C.  D.,  for 
all  the  residue  and  remainder  of  the  said  term. 


^T^ollNET.    See  Letter  of  Attorney,   War- 
rant of  Attorney. 

Auction. 

}     (IS5.)  Aod  whereas  the  said  messuages,  aii<brt< 
puds,  and  other  hereditaments  hereinafter 
Mparticularly  mentioned  and  described,  and  in- 
[tended  to  he  hereby  granted  and  released 
^ththeirappurtenancesfwereonorabout&c., 
I'^t  up  to  sale  by  public  auction,  in  &c.,  and 
on  such  sale  the  said  A.  B.,  was  declared  to 
lie  the  highest  bidder  for,  and  became  the 
piffchaser  of,  the  said  messuages,  1ands,'and 
hereditaments,  at  or  for  the  price  or  sum  of 
£ — ,  [exclusive  of  timber  growing  on  the"^;'"™. 
said  lands,  vhich  since  such  sale  hath  been  '"'- 
valued,  and  agreed  to  be  purchased  by  the 
said  A.  B.,  at  or  for  the  price  or  sum  of 

f-.] 

(I3G.)  And  whereas  on  the  &c.,  tlie  said  ndi*  w  n . 
A.  B.  and  C.  D.  (as  such  assignees  as  afore*  f"^;'" " 
stud)  caused  the  said  messuages  and  other 
here^taments  hereinafter  mentioned  and  de- 
scribed, and  intended  to  be  hereby  granted 
and  released  with  their  appurtenances,  to  be 
put  up  to  sale  by  public  auction,  by  &c.,  at 
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&c.,  according  to  certain  printed  particulars 
and  conditions  produced  at  the  time  of  such 
sale^  at  which  sale  E.  F.  and  G.  H.,  were 
declared  to  he  the  highest  bidders  for,  and 
purchasers  of,  the  said  messuages  and  other 
hereditaments,  at  or  for  the  price  or  sum  of 
£ — ,  and  the  said  E.  F.  and  G.  H.,  at  the 
same  time  paid  the  sum  of  £— -  to  the  said 
A.  B.  and  C.  D.,  as  a  deposit  and  in  part 
payment  of  the  said  sum  of  £ — ,  in  pursu- 
ance of  the  said  printed  conditions  for  sale. 
That  estate*       (1^7.)  And  whcrcas  the  said  A.  B.  on  the 
7olltSln\n  &c«5  caused  the  lands  and  other  heredita- 
o°i!S'i^t^*and^  ments    hereinafter    particularly    mentioned 
Spoilt"  °    and  described,  and  intended  to  be  hereby 
granted  and   released  with   their  appurte- 
nances, (among  and  together  with  other  he- 
reditaments) to  be  put  up  to  sale  by  public 
auction,  by  &c.,  in  &c.,  in  lots,  according  to 
certain  printed   particulars  and  conditions 
of  sale  produced  at  the  time  of  such  sale. 

(1^8.)  And  whereas  at  the  said  sale  the 
said  C.  D.  was  declared  to  be  the  highest 
bidder  for,  and  purchaser  of,  the  said  lands 
and  other  hereditaments,  (being  the  lands 
and  hereditaments  comprised  in  lot  —  of  the 
said  printed  particulars,)  at  or  for  the  price 
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sum  of  £— ;  and  the  said  CD.  at  the 

e  time  paid  the  sum  of  £—  to  the  said 

B.  as  a  deposit^  and  in  part  payment  of 

said  sum  of  £ — ,  according  to  the  said 

inted  conditions. 

(129.)  And  whereas  the  said  A.  B,  and  That  trust 

property  wm 

.  D.,  as  such  trustees  as  aforesaid,  lately  v"'  «p  ^^r 

'  ^  J  sale,  but 

jCaused  the  said  messuages^  lands^  and  here-  bought  in. 
4itaments^  in  and  by  the  said  will  of  the  said 
£•  F.^  deceased^  directed  to  be  sold^  to  be 
put  up  for  sale  by  public  auction;  but  no 
person  having  bid  an  adequate  price  for  the 
ftame^  the  said  messuage,  lands,  and  heredi- 
taments were  bought  in. 

Award.    See  Arbitration. 

(130.)  And  whereas  by  a  deed  poll  or  in-  Award  by 
strument  in  writing,  under  the  hand  and 
seal  of  the  said  A.  B.,  bearing  date,  &c.,  af- 
ter reciting  that,  (d)  &c.,  he  the  said  A<  B., 


[S)  The  subject  of  dispute  and  terms  of  submission 
are  sometimes  introduced  in  this  way,  but  as  a  general 
rule,  it  is  better  not  to  recite  them  parenthetically;  for 
recitals  within  recitals  commonly  tend  only  to  compli- 
cate the  statements  that  are  made. 

G3 
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did  awards  order^  adjudge  and  determine 

that,  &c. 
Raieof  Court     (131.)  And  wkereas  by  reason  of  my  being 
time  for       uoable  to  make  my  award  within  the  time 

inaldng 

award.  limited  by  the  said  order,  the  time  for  mak- 
ing my  award  was  by  certain  rules  of  the 
said  Court  of  King's  Bench,  from  time  to 
time,  duly  enlarged :  and  whereas  by  a  cer- 
tain other  rule  of  the  said  Court  of  King's 
Bench,  made  on  &c.,  upon  hearing  counsel 
for  the  plaintiff  and  defendant,  and  by  their 
consent,  it  was  ordered,  that  the  time  li- 
mited for  me,  the  said  arbitrator,  making  my 
award  between  the  said  parties  should  be 
further  enlarged  until  the,  &c. 

mem7S'n  or-      (132.)  And  whcrcas  I,  the  said  A.  B.,  did 

der  enlarging 

mTkin*'  ^y  ^^  indorsement,  [or,  by  —  several  indorse- 
ments] on  the  said  order,  enlarge  the  time 
for  making  my  said  award,  until  the  &c* 


making 
award. 


Bankers. 

Intention  to      (133.)  Whcrcas  the  said  A.  B.  is  desirous 

commence  ^ 

c"n!rfi!d'  ^^  keeping  an  account  with  the  said  C.  D. 
Sn^e"  estate  and  E.  F.,  as  bankers,  and  to  keep  cash  with 
fo'r*inoney  ^^  them  ou  a  banking  account,  according  to  the 

ovcrdriiivD 

usual  and  ordinary  course,  and  upon  the 
terms  of  the  business  done  by  them  as  bank- 


r 


and  the  said  A.  B.  will  Bometimes  have 
to  draw   bills   on  the  sud  C.  D. 
E.  F. ,  or  on  their  correspondent  in  Lon- 
m  on  their  account,  or  to  have  money  from 
to  a  greater  amount  than  the  money 
)^Ffaich  he  may  then  have  in  the  hands  of  the 
••aid  C.  D.  and  E.  F. ;  and  the  said  A.  B.  is 
t  at  this  time  indebted  to  the  said  C.  D.  and 
I  E.  F.,  in  the  sum  of  £ — ,  on  the  balance  of 
I  accounts  between  them.     And  whereas  the 
said  A.  B.  hath  for  the  security  and  satisfac- 
tion of  the  said  C.  D.  and  E.  F.,  proposed 
and  agreed  to  convey  the  said  mesasuage, 
lands,  and  other  hereditaments,  in  manner 
hereinafter  mentioned. 

(134.)  And  whereas  the  said  A.  B.  hath  imenUo 
requested  the  said  C.  D.  and  E,  F.  to  accept  '°8  «c" 
and  discount  notes,  drafts,  and  bills  ofex-jjj^™ 
change,  for  him  the  said  A.  B.,  and  also  to  ""'t"' 
advance  and  lend  him  such  sum  and  sums  of 
money,  as  he  may  require  for  his  conveni- 
ence and  accommodation,  in  order  to  enable 
him  to  carry  on  the  said  business ;  and  also 
to  keep  a  cash  or  running  account  with  him 
the  said  A.  B.,  which  they  the  said  C.  D. 
tmd  E.  F.,  have  agreed  to  do  upon  having 
the  balance  of  the  said  cash  or  running  ac- 
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count  for  the  time  being,  which  sh^Il   <>f 
may  at  any  one  time  hereafter  become  due 
and  owing  from  the  said  A.  B.,  or  any  per- 
son  or  persons  with  whom  he  may  hereafter 
enter  into  partnership,  to  them  the    said 
C.  D.  and  E.  F#,  or  other  the  person    or 
persons  for  the  time  being,  carrying  on  the 
said  business,  now  carried    on   under    the 
firm  of,  &c.,  for  or  by  reason  of  any  drafts^ 
notes,   or  bills  of  exchange,  to  be   drawn^ 
or  discounted  upon,  with,  or  by  the  said 
C.  D.  and  E.  F.,  or  such  other  person  or 
persons  as  aforesaid,  or  by  reason  of  any 
money  to   be  advanced  on  the    said   cash 
account;    or    by    reason    of  any  transac- 
tions,  matter,  or  thing    whatsoever    to  be 
had  between  the  said  A.  B.  and  the  said 
C.  D.  and  E.  F.,  or  such  other  person  or 
persons  as  aforesaid,  secured  to  be  paid  to 
them  the  said  C.  D.  and  E.  F.,  their  execu- 
tors, administrators,  and   assigns,  or  isuch 
other  person  or  persons  as  aforesaid,  by  the 
joint  and  several  bonds  of  the  said  A.  B., 
and  of  the  said  B.  B.  and  D.  D.,  as  his  sure- 
ties, in  the  penal  sum  of  £ — ,  so  neverthe- 
less, that  no  greater  sum  be  ultimately  reco- 
verable on  the  said  bond ;  nor  the  said  A.  B, 
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and  B.  B.  and  D.  D.,  any  or  either  of  them, 
tiieir,  any,  or  either  of  their  heirs,  execu- 
tors, or  administrators,  be  liable  to  pay  more 
by  virtue  thereof  than  the  sum  of  £ — . 
(185.)  Whereas  the  said  A.  B.  hath  from  Agrcemsm 

^  ^  to  idlow 

time  to  time  for  several  years  last  past  kept  ^"jJI"***^ 
cash  with  the  said  C.  D.  and  E.  F.,  as  his  ""jJng",;. 
bankers,  and  hath  from  lime  to  time  drawn  ^IHnltia] 
for  the  same  as  occasion  hath  required ;  and 
^  said  A.  B.  finding  that  in  the  course  of 
his  business  he  shall  often  have  occasion  for 
more  money  than  he  hath,  or  shall  or  may 
have,  in  the  hands  of  his  bankers,  hath  ap- 
{£ed  to  the  said  C.  D.  and  E.F.,  and  de- 
sired them  to  permit  him  to  overdraw  his 
account  with  the  said  CD.  and  E.F., which 
they  have  agreed  to  do  on  their  being  lully 
indemnified,  of,  fi'om,  and  against  all  losses, 
costs,  charges,  damages,  and  expences  which 
they  or  any  of  them  shall  or  may  sustain,  or 
be  put  unto,  for  or  by  reason  or  means 
thereof,  in  manner  hereinafter  mentioned. 

(136.)  Whereas  the  above  bounden  A.  B.,  BmiirB  qc- 
now  keeps  an  account  with  the  said  C.  D.  og«™«nt  w 
and  £.  F.,  as  his  bankers,  and  be  is  desirous  ^„°"i,',' 
of  continuing  to  keep  such  account  with  p|^up^„i 
them,  and  to  keep  cash  with  them  on  a*"  "'""^ 
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banking  account^  according  to  the  usiml  and 
ordinary  course  and  upon  the  terms  of  busi- 
ness done  by  them  as  bankers ;  and  the  said 
A.  B.  will  sometimes  have  occasion  to  draw 
bills  on  the  said  C.  D.  and  £•  F.,  or  the 
partner  or  partners  for  the  time  being  in  the 
said  bank^  or  to  have  money  from  them  to  a 
greater  amount  than  the  money  which  he 
may  then  have  in  the  hands  of  the  said  C.  D« 
and  £.  F.^  or  the  partner  or  partners  for  the 
time  being  in  the  said  bank.  And  the  said 
A.  B.  is  at  this  time  indebted  to  the  said  C. 
D.  and  £.  F.  in  the  sum  of  £ — ,  on  the  ba- 
lance of  accounts  between  them.  And  whereas 
the  said  A.  B.,  and^  at  his  request  and  as  his 
surety^  the  said  A.  A.  have  for  die  security 
and  satisfaction  of  the  said  C.  D«  and  £.  F., 
proposed  and  agreed  to  enter  into  the  above 
written  bond  or  obligation^  subject  to  the 
conditions  hereinafter  contained. 
That  bank-       (137.)  Aud  whcrcas  the  said  A.  B.  and 

era  have 

allowed  ac-  c.  D.  are  the  bankers  of  the  said  E.  F.,  and 

count  to  M  ' 

debtoJ^°ei- have,  upon  his  request,  permitted  him  to 
po^^u^^  overdraw  his  account  on  his  engaging  to 
becur  y.      gg^^y^  tjjg  repayment  of  the  sums  which 

should  be  so  overdrawn  by  him  with  interest 
for  the  same,  by  an  assignment  of  the  said 
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I^cy  of  assurance,  and  to  subject  the  divi- 
uds  and  anuual  produce  of  the  said  sum  of 
— ,  three  per  cent,  consolidated  annuities  to 
s  payment  of  the  said  annual  sum  or  pre- 
aof  f— . 


(138.)  Whereas  &fiat  for  a  prosecution  of '<<>'""»'*- 
Ikankruptcy,  bearing  date   &c.,  hath  been 
awarded  and  issued  against  A,  B.  of,  &c.| 
who  hath  been  thereunder  duly  adjudged  a 
bankrupt  [b]. 

(139.)  And  whereas  at  a  sitting  of  one  of  ^^^^'^f- 
tbe  commissioners  of  the  Court  of  Bank-  ^^  ^' 
ruptcy,  held  on  the  &c.,  the  sud  commis-"     ""' 
toners  did  constitute  and  appoint  C.  T>.  to 
be  the  official  assignee  of  the  said  bank- 
rupt's estate. 

(140.)  And  whereas  at  another  sitting  of  *pp<""'- 
one  of  die  commissioners  of  the  said  Court,  ''.JSiSiJ? 
held  OR  the  &c.,  the  day  fixed  by  notice  in 
the  London  Gazette,  for  the  choice  of  an 


(6)  See  1  &  2  W.  IV.,  cap.  56,  •.12;  which  direcU 
*^  to  be  iHued  in  lieu  of  s,  commimon. 
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assignee  or  assignees  of  the  estate  and  effects 
of  the  said  A.  B.,[or,  at  a  meeting  held  for  that 
purpose]  the  major  part  in  value  of  the  cre- 
ditors of  the  said  A.  B.  then  present,  whose 
debts  respectively  amounted  to  the  sum  of 
£10^  and  upwards^  did  constitute  and  appoint 
the  said  A.  A.,  B.  B.,  and  C.  C,  to  be  the 
assignees  of  the  estate  and  effects  of  the  said 
A.  B.  (c). 


(c)  By  the  new  Act  1  &  2  W.  IV.,  c.  56,  it  is  enacted, 
"  That  when  any  person  hath  been  adjudged  a  bank- 
rupt, all  his  personal  estate  and  effects,  present  and 
future,  which  by  the  laws  now  in  force,  may  be  assigned 
by  commissioners  acting  in  the  execution  of  a  commis- 
sion against  such  a  bankrupt,  shall  become  absolutely 
vested  in  and  transferred  to  the  assignees  or  assignee 
for  the  time  being,  by  virtue  of  their  appointment,  with- 
out any  deed  of  assignment  for  that  purpose,  as  fully  to 
all  intents  as  if  such  estate  and  effects  were  assigned  by 
deed  to  such  assignees  and  the  survivor  of  them ;  ana 
as  often  as  any  such  assignees  shall  die,  or  be  lawfully 
removed,  and  a  new  assignee  duly  appointed,  all  such 
personal  estate  as  was  then  vested  in  such  deceased  or 
removed  assignee  shall,  by  virtue  of  such  appointment, 
vest  in  the  new  assignee,  either  alone  or  jointly  with 
the  existing  assignee,  as  the  case  may  require."  Sect,25, 
And  it  is  further  enacted,  ''That  where  any  person 
shall  have  been  adjudged  a  bankrupt,  all  such  present 
and  future  real  estate  of  such  bankrupt,  whether  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  in 
any  of  the  dominions,  plantations,  or  colonies  belong- 
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(141.)  And  whereas  the  said  A.  A.  did,  JjJ***^^*^, 
le  time  since,  prefer  his  petition  to  the  Sj^S^bTdiJl 
>urt  of  Review,  praying  that  he  might  be  S^ffl^/ST 

i  1    n  1     •  n         -t  '  assignee,  and 

inarged  irom  being  one  oi  such  assignees  order  accord. 
aforesaid,  and  that  he  might  release  all 
kis  right,  title,  and  interest  of,  in,  and  to 
the  said  bankrupt's  estate  and  effects,  unto 
'the  said  B.  B.  and  C.  C,  the  said  two  other 
assignees ;  and  the  matter  of  the  said  peti- 
tion coming  on  to  be  heard  on  or  about  the 
&c.,  it  was  ordered  that  the  said  A.  A.  be 
I  discharged  from  being  one  of  the  assignees 
of  the  estate  and  effects  of  the  said  A.B. 
the  bankrupt,  and  that  he  should  forthwith 
execute   a  release    to  the  said  B.  B.  and 


ing  to  his  Majesty,  as  by  the  said  recited  Act  [6  Geo.  IV., 
c.  16.]  is  directed  to  be  conveyed  by  the  commissioners 
to  the  assignees,  shall  vest  in  such  bankrupt's  assignee 
or  assignees  for  the  time  being,  by  \Trtue  of  his  or  their 
appointment,  without  any  deed  of  conveyance  for  that 
purpose ;  and  as  often  as  any  such  assignee  or  assignees 
shall  die,  or  be  lawftdly  removed  or  displaced,  and  a 
new  assignee  or  assignees  shall  be  duly  appointed, 
such  of  the  aforesaid  real  estate  as  shall  remain  unsold 
or  unconveyed  shall,  by  virtue  of  such  appointment, 
vest  in  the  new  assignee  or  assignees,  either  alone  or 
jointly  with  the  existing  assignees,  as  the  case  may  re- 
quire, without  any  conveyance  for  that  purpose." 
Sect.  26. 
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C.  C.y  the  other  remaining  assignees  of  all 
his  estate^  rights  title>  and  interest^  of,  in^ 
and  to  the  said  bankrupt's  estate  and  effects; 
and  that  such  release  should  be  settled  by 
a  commissioner,  in  case  the  parties  should 
differ  about  the  same,  and  the  expense  oF 
such  release  was  to  be  borne  by  the  said 
A.  A. 
commiuion      (142.)  And  whcrcas  a  commission  ofbank- 

of  bank-  ^  ^ 

ruptcy.  ruptcy  under  the  great  seal  of  Great  Britain 
was,  on  or  about  the  &c.,  awarded  and  is- 
sued against  the  said  A.  B.,  and  he  was 
thereupon  duly  found  and  declared  a  bank- 
rupt. 

Bargain  and      (143.)  And  whereas  by  an  indenture  of 

new.  enrolled)  bearing  date  on  or  about  &c.,  and 

made  or  expressed  to  be  made  between  &e. 
(the  major  part  of  the  commissioners  named 
in  and  appointed  by  the  said  commission,) 
of  the  one  part,  and  the  said  C.  D*  and 
E.  F.  of  the  other  part,  all  &c.  were  assigned 
unto  and  to  the  use  of  the  said  C.  D*  and 
£.  F.,  their  heirs,  executors,  administrators, 
and  assigns;  in  trust,  nevertheless,  and  to 
and  for  the  use  of  them  the  said  C.  D.  and 
£•  F.,  and  all  such  other  creditors  of  the 
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said  A.  B.  who  had  then  sought,  or  who 
should  thereafter  m  due  time  come  in  and 
seek  relief  under  and  by  virtue  of  the  said 
commission  (e^). 
(144.)  And  whereas  the  said  A.  B.  and^'«?»^o' 

^  '  aMlgnee*  to 

C.  D.,  as  such  assignees  as  aforesaid^  have  neS)>?^' 
refused    and  declined  to  accept   the  said^**^* 
hereinbefore  in  part  recited  agreement  for 
alease>  [or,  indenture  of  lease]  on  behalf  or 
as  part  of  the    estate  of  the  said  bank- 
rupt {e). 

(145.)  And  whereas  the  said  A.  B.  and  Title uanig- 
C.  D,  are  tfaei  assignees  of  the  estate  and 
effects  of  the  said  E.  F.,  imder  and  by  vir- 
tue of  a^ai,  [or,  commission]  of  bankruptcy 
awarded  and  issued  against  him,  and  as 
such  are  entitled  to,  &c^ 

(146*)  And  whereas  the  said  A.  B.  duly  Proof  or 
proved  the  said  debt  of  £— ,  under  the  said 
fiat  \pr,  commission]. 

(147.)  And  whereas  a  dividend  of  —  shil-  5!J«*p*®' 
lings  in  the  pound  in  respect  of  the  said 
debt  of  £— ,  amounting  in  the  whole  to  the 


{d)  AntCf  p.  132,  note. 

(e)  See  Lord  Henley's  Digest  of  the  Bankrupt  Law, 
p.  237. 
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sum  of  £ — ,  hath  been  received  by  th^ 
said  A.  B. 
■""^JS*"^;       (1*8.)  And  whereas  the  said  A.  B.  hatlx 

nipt  hat  ob-         ^  '  ^^ 

cenmcSe.  obtained  a  certificate  of  his  conformity  undep 
the  said^a^  [or,  commission]  of  bankruptcy  ; 
and  the  same  certificate  hath  been  duly 
allowed  by  the  Court  of  Review  [or,  by  the 
Lord  High  Chancellor  of  Great  Britain]. 


Bargain  and  Sale.    See  Lease. 
Bargainand       (149.)  Ajid  whercas  by  indenture  of  bar- 

sale* 

gain  and  sale,  duly  enrolled,  bearing  date 
on  or  about  the  &c.,  and  made  or  expressed 
to  be  made  between  A.  B.  of  the  one  part, 
and  the  said  C.  D.  of  the  other  part,  in  con- 
sideration of  the  sum  of  £—  to  the  said 
A.  B.,  paid   by  the   said  C.  D.,    all    and 
singular  the  messuages  and  other  heredita- . 
ments  hereinafter  particularly  described,  and 
intended  to  be  hereby  granted  and  released^ 
with  the  appurtenances,  were  (among  and 
together  with  divers  other  hereditaments,) 
bargained  and  sold  unto  and  to  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns,  for 
ever. 
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(150.)  In  his  actual  possession,  now  being  2lK?fo"«*"* 
[cr,  in  him  now  actually  vested  (/ )  ]  by  vir-  gjjj  JJ 
jtae  of  a  bargain  and  sale  to  him  thereof/*"'* 
made  by  the  said  A.  B.,  in  consideration  of  five 
shillings,  by  an  indenture,  bearing  date  the 
day  next  before  the  day  of  the  date  of  these 
presents,  for  the  term  of  one  whole  year,  com- 
;  nencing  from  the  day  next  before  the  day 
of  the  date  of  the  said  indenture  of  bargain 
:  and  sale,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession,  {g). 

if)  Ante,  p.  40. 

(g)  "  Or,  perhaps,  to  speak  more  correctly,  by  trans- 
ferring or  turning  uses  into  possessions."  Sugd.  Pow. 
p.  7. 

In  Ireland  no  bargain  and  sale  need  be  made,  for, 
by  the  Irish  Statute,  9  Geo.  II.,  c.  5,  s.  6,  it  is  enacted, 
"  That  in  all  cases  the  Recital  of  a  lease  for  a  year  in 
the  deed  of  release,  shall  be  deemed  and  taken  to  be 
iiill  and  sufficient  evidence  of  such  lease."  This  statute 
was  rendered  perpetual,  by  the  1  Geo.  III.,  c.  3,  which 
also  enacted,  "  That  in  aU  cases  of  pleading  deeds  of 
lease  and  release,  wherein  it  may  be  necessary  to  allege 
the  bringing  such  deeds  into  court,  it  shall  be  sufficient 
to  allege  the  bringing  into  court  the  deed  of  release,  in 
which  the  Recital  of  such  lease  shall,  to  all  purposes 
whatsoever,  be  as  effectual  as  producing  the  same."  In 
most  of  the  Colonies  a  bargain  and  sale  is  unnecessary, 
as  freeholds  can  generally  be  conveyed  by  deed  without 
attornment,  or  any  livery  of  seisin. 
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Bill  in  Equity.    See  Suit. 


Bill  of  Exchange. 
BUI  of  ex.        (151.)  And  whereas  the  said  A.  B.  hath 

change,  and  ^  ^ 

acceptance,  drawn  upoD  the  said  C.  D.,  and  the  said 
C*  D.  hath  accepted  a  certain  bill  of  ex- 
change^ bearing  even  date  with  these  pre- 
sents^ for  the  sum  of  £ — ,  payable  —  days  [or, 
months]  after  date  unto  E.  F.^  or  his  order. 

jd.  Another       (152.)  And  whercas  the  said  A.  B.  hath 

form.  ^  ' 

this  day  drawn  upon  the  said  C.  D.  a  bill 

of  exchange,  dated  &C.5  and  payable  to  the 

said  E.  F.,  or  order,  —  days  [or  months] 

after  date,  for  the  sum  of  £ — ,  with  interest 

for  the  same  in  the  mean  time ;  which  said 

bill  of  exchange  hath  been  accepted  by  the 

said  C.  D.,  and  delivered  to  the  said  E.F.^ 

as  he  the  said  E.  F.  doth  hereby  admit  and 

acknowledge. 

^*hi?fng"       (153.)  Whereas  a  bill  of  exchange,  dated 

Jri'thhl  ume  on  or  about  the  &c.,  was  drawn   by  the 

SpiSrS^to''  above-named  A.  B.  upon,  and  accepted  by, 

give  him  an.  C.  D.,  and  the  said  A.  B.  thereby  requested 

other,  which 

he  agreed  to  the  Said  C.  D.,  •—  months  after  the  date 

do,  upon 
being  indem- 
nified. 
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reof^  to  pay  to  the  order  of  the  said 
•  B.  the  sum  of  £— -^  for  value  received, 
d  which  said  biU  was  indorsed  by  the  said 
.  B.  to  the  above  bounden  E.  F.,  who 
s  to  be  entitled  to  receive  payment  of 
said  sum  of  money^  and  the  said  bill  of 
exchange  hath  been  lost  by  the  said  E.  F. 
:  vithin  the  time  thereby  limited  for  the  pay- 
nent  of  the  same;  and  he  hath  thereupon 
ID  pursuance  of  the  statute  [h]  in  such  case 
made  and  provided,  applied  to  the  said  A.  B. 
to  give  him  another  bill  of  the  same  tenor 
idth  the  said  first  mentioned  bOl,  which  be 
bath  agreed  to  do,  upon  being  indemnified 
in  manner  hereinafter  mentioned, 
(154.)  Whereas   a  certain  draft  or  bill^««»«n* 

^  '  by  acceptor 

was  on  or  about  the  &c.,  drawn  by  A.  B.  {Sif^Jn**** 
upon,  and  accepted  by,  the  said  C.  D.  for  nStd!"***"" 
the  sum   of  i5  -^,   payable  —  days    [or, 
months]  after  the  date  thereof,  to  the  or* 
der  of  E.  F.>  who  indorsed  and  delivered 
the  same  to  G.  H.,  by  whose  clerk  it  hath 
been  lost  or  mislaid:  And  whereas  the  said' 
C.  D.,  at  the  special  instance  and  request  of 


(A)  9  ^  10  W.  Ill,,  c.  U. 
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the  said  G.  H.,  hath  agreed  to  pay  him  the 
amount  of  the  said  bill,  upon  being  indem* 
niliedin  manner  hereinafter  mentioned. 
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by  Sheriff.  (155.)  And  whereas  by  an  indenture  bear- 
ing date  on  or  about  the,  &Cm  and  made  or 
expressed  to  be  made  between  A.  B.,  Esq. 
sheriff  of  the  county  of  L — ,  of  the  one  part, 
and  C.  D,  of,  &c.,  of  the  other  part,  in  con- 
sideration of  the  sum  of  £ — ,  to  the  said 
sheriff  paid  by  the  said  C.  D.,  all  and  singu- 
lar the  said  messuage  or  tenement,  lands 
and  premises,  were  assigned  unto  the  said 
C.  D.,  his  exeutors,  administrators,  and  as- 
signs, for  all  the  residue  and  remainder  then 
to  come  and  unexpired  of  the  said  term  of 
—  years,  absolutely  and  in  as  full  and  am- 
ple manner  and  form  as  the  said  sheriff,  at 
or  before  the  execution  of  the  indenture 
now  in  recital,  held  and  enjoyed  the  same ; 
subject  nevertheless  to  the  payment  of  the 
said  yearly  and  increased  rents,  if  the  same 
should  accrue,  and  to  the  peformance  of 
such  of  the  covenants,  provisions,  conditions, 
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and  agreements  contained  in  the  said  re- 
cited indenture  of  lease  as  on  the  part  and 
behalf  of  the  lessee  or  assignee,  his  execu- 
tors^ administrators,  and  assigns,  were  or 
ought  to  be  paid,  observed,  performed,  and 
kept.  (J) 

(156.)  Whereas  by  a  bill  of  sale  or  instru-  biu  of  saie 
ment  in  writing,  bearing  date  on  or  about 
the  &c«,  and  made,  or  expressed  to  be  made, 
between  A.  B.  of  the  one  part,  and  the  said 
CD.  of  the  other  part,  in  consideration  of 
the  sum  of  £— ,  to  the  said  A.  B.  paid  by 
the  said  C.  D.,  All  that  ship  or  vessel  called 
— ,  with  all  and  every  the  tackle  and  appur- 
tenances thereto  belonging,  were  bargained, 
sold,  assigned,  transferred,  and  set  over  unto 
the  said  C.  D.,  his  executors,  administrators, 
and  assigns  for  ever. 
!       (157.)  Whereas  by  a  bill  of  sale  or  instrn-  Buiof  sale 
I   ment  in  writing,  bearing  date  on  about  the  ship. 
&c.,  and  made,  or  expressed  to  be  made, 
between  A.  B.  of  the  one  part,  and  the  said 
^  C.  D.  of  the  other  part,  in  consideration  of 


^ 


(i)  In  an  assignment  by  a  Sheriff,  it  is  usual  to  recite 
the  writ  under  which  the  property  was  taken.  See  tit 
«  Writ." 
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the  sum  of  £-^9  to  the  said  A.  B.  paid  by 
the  said  C.  D.,  all  those  —  undivided 
sixty-four  parts  or  shares  (the  whole  into 
sixty-four  parts  or  shares,  being  considered 
as  divided)  {k),  of  him  the  said  A.  B.,  of^  and 
in  the  ship  or  vessel  called  the  — ,  and  of 
and  in  all  and  every  the  tackle  and  appurte- 
nances thereto  belonging,  were  bargained, 
sold,  assigned,  transfeiTed,  and  set  over 
unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns  for  ever. 
ctrtificateof  (158.)  And  whcreas  the  said  ship  or  ves- 
sel  hath  been  duly  registered  pursuant  to 
act  of  parliament ;  a  copy  of  the  certificate  of 
which  registry  is  as  follows :  [certificate  of 
registry i  verbatim.  {I)  ] 

(k)  The  Registry  Act,  3  &  4  W.  IV.  c.  55,  s.  32, 
enacts,  that  the  property  in  every  ship  or  vessel  of 
which  there  are  more  than  one  owner,  shall  be  taken 
and  considered  to  be  divided  into  sixty-four  equal  parts 
or  sliares,  and  that  the  proportion  held  by  each  owner 
shall  be  described  in  ^e  registry  as  being  a  certain 
number  of  sixty-four  parts  or  shares.  The  repealed 
a6t,  6  Geo.  IV.  c.  110,  contained  a  similar  provision. 

(/)  The  Registry  Act  enacts,  '^That  when  and  so 
often  as  the  property  in  any  ship  or  vessel,  or  any  part 
thereof  belonging  to  any  of  His  Majesty's  subjects, 
shall,  after  registry  thereof,  be  sold  to  any  other  or 
others  of  His  Majesty's  subjects,  the  same  shall  be 
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(159.)  And  whereas  a  memorandum  of  the  indomment 

,  ,         ^  of  bill  of 

laid  bill  of  sale  or  transfer  hath  been  duly  JJ^JSJ^  of 
ndorsed  (w),  upon  the  said  certificate  of  re-  '•b*^^- 
pstry;  and  the  said  C.  D.  is  thereby  certi- 
ted  to  be,  and  now  is,  the  owner  and  pro- 
prietor of  the  said  ship  or  vessel  called  the 
—  [or,  of  the  said  —  sixty-four  parts  or 
shares  of  and  in  the  said  ship  or  vessel  called 
the  -.} 

Bond. 

(160,)  And  whereas  the  said  several  per- ^«»««'"«n* 

*  '  *         to  enter  Into 

sons  parties  to  the  feaid  in  part  recited  arti-  *~"*- 
des  (n)  of  agreenient,  have  agreed  to  enter 


tranifeired  by  bill  of  sale,  or  instrtoneht  in  writing,  con- 

taimng  a  Recital  of  the  certificate  of  registry  of  such  ship 

or  vessel,  or  the  principal  contents  thereof,,  otherwise  such 

transfer  shall  not  be  valid  for  any  purpose  whatever,  either 

inknoor  in  equity:     Provided  always,  that  no  bill  of 

nde  shall  be  deemed  void  by  reason  of  any  error  in 

nch  recital,  or  by  the  recital  of  any  former  certificate 

of  registry,  instead  of  the  existing  certificate,  provided 

the  identity  of  the  ship  or  vessel  intended  in  the  recital 

k  effectually  proved  thereby."    Sect  31.    SeeB«^// 

I  V.  Leeder,  1  B.  &  C.  327. 

(m)  See  3  &  4  W.  IV.  c.  55,  s.  29. 
(n)  See  tit.  «  Agreement."  (55.) 
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the  sum  of  £^-*9  to  the  said  A.  B.  paid  1 
the  said  C.  D.,  all  those  —  undivMh| 
sixty*four  parts  or  shares  (the  whole  w 
sixty-four  parts  or  shares,  heing  consideftf 
as  divided)  {k),  of  him  the  said  A.  B.,  of,  d^ 
in  the  ship  or  vessel  called  the  — ,  and  f 
and  in  all  and  every  the  tackle  and  appurii 
nances  thereto  belonging,  were  bargained 
sold,  assigned,  transferred,  and  set  ov^ 
unto  the  said  C.  D.,  his  executors,  adminis 
trators,  and  assigns  for  ever. 
Certificate  of  (158.)  And  whcrcas  the  said  ship  or  ves 
sel  hath  been  duly  ilegistered  pursuant  tc 
act  of  parliament ;  a  copy  of  the  certificate  a 
which  registry  is  as  follows :  [certi/icai^  ^ 
registry,  verbatim,  (l)  ] 

(k)  The  Registry  Act,  3  &  4  W.  IV.  c.  55,  s.  3% 
enacts,  that  the  property  in  every  ship  or  vesael  ci 
which  there  are  more  than  one  owner,  shall  be  taken 
and  considered  to  l>e  divided  into  sixty-four  equal  parti 
or  shares,  and  diat  the  proportion  held  by  each  oifii«r 
shall  be  described  in  the  registry  as  being  a  certtm 
number  of  sixty-four  parts  or  shares.  The  repealed 
adt,  6  Geo.  IV.  c.  110,  contained  a  similar  provision. 

(/)  The  Registry  Act  enacts,  "That  when  and  so 
often  as  the  property  in  any  ship  or  vessel,  or  any  part 
thereof,  belonging  to  any  of  His  Majesty's  subjects, 
shall,  after  registry  thereof,  be  sold  to  any  other  or 
others  of  His  Majesty's  subjects,  the  same  shall  be 
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[(159.)  And  whereas  a  memorandum  of  the  ^^^^JT^*"' 
"■^      /  of  bill  of 

bill  of  sale  or  transfer  hath  been  duly  Jjjjj^j  ^ 
rsed  (wi),  upon  the  said  certificate  of  re-  "•***"'* 

and  the  said  C  D.  is  thereby  certi- 
to  be,  and  now  is,  the  owner  and  pro- 
tor  of  the  said  ship  or  vessel  called  the 
\pT^  of  the  said  —  sixty-four  parts  or 
s  of  and  in  the  said  ship  or  vessel  called 

e-.] 

Bond. 
I"  (160.)  And  whereas  the  said  several  per-  AgrttiMiii 

fc    *  '  *  to  enter  Into 

pms  parties  to  the  i^aid  in  part  recited  arti-  ^^' 
Ves  (»)  of  agreement^  have  agreed  to  enter 


teiDaferred  by  bill  of  sale,  or  instntment  in  writing,  coi»- 

l^aaung  a  Recital  of  the  certificate  of  registry  of  such  ship 

w  vessel,  or  the  princ^l  contents  thereof,  otherwise  such 

ftnaisfer  shall  not  be  valid  for  any  purpose  whatever,  either 

kbtwor  in  equity:     Provided  alwayt^  that  tio  bill  of 

ttle  shall  be  deemed  void  by  reason  of  any  error  in 

wn^  recital,  or  by  the  recital  of  any  former  certificata 

of  registry,  instead  of  tbe  existing  certificate,  provided 

^  identity  of  the  ship  or  vessel  intended  in  the  redtal 

be  effectoally  proved  thereby."    Sect  3\.    SeeBid&i/ 

T.  Leeder,  1  B.  &  C.  327. 

(w)  See  3  &  4  W.  IV.  c.  55,  s.  29. 

(n)  Sec  tit.  «  Agreement."  (55.) 
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into  the  above  written  bond  or  obligation, 
conditioned  as  hereinafter  mentioned. 
Agreement        (161,)  And  whereas  the  above  bounden 

to  join  in 

bond  as  a  A.  B.,  hath  agreed  to  join  with  the  above 
bounden  C.  D.,  in  the  above  written  bond  or 
obhgation^  as  a  surety  for  the  said  C.  D.,  his 
heirs,  executors,  and  administrators. 

Agreement        (162.)  And  whercas  at  the  instance  and 

to  join  in  ' 

annuity  bond  rcQuest  of  the  Said  A.  B.,  the  above  bounden 

as  sureties.  '■ 

C.  D.  and  E.  F.  have  agreed  to  join  in  the 
above  written  bond  or  obHgation^  subject  to 
the  condition  hereunder  written,  as  the  sure- 
ties of  the  said  A.  B.,  his  heirs,  executors, 
and  administrators,  for  the  due  and  punctual 
payment  of  the  said  annuity  of  £ — . 
That  princi-      ( 163.)  And  whcrcas  the  said  A.  B.,  exe- 

pal  agreed  , 

to  give  sure-  cutcd  the  said  recited  bond,  at  the  request 

ty  a  counter  ^ 

^°^*  of,  and  as  surety  for,  the  said  C.  D.,  upon 
the  said  C.  D.  agreeing  to  enter  into  the 
above  written  bond  or  obligation,  condi- 
tioned as  hereinafter  mentioned. 

Agreement        (164.)  And  whcrcas  it  hath  been  agreed 

to  s^pure  ATfcTi-i  11 

performance  that  the  Said  A.  B.  should  secure  the  due 

of  contract 

bJnd  of       performance  of  his  said  contract  by  the  joint 
and"«retie8.  ^^^  Several  bond  or  obligation  of  himself 
and  two  sureties,  in  the  penal  sum  of  /^— . 
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(165.)  And  whereas  upon  the  treaty  for  Agrtnnent 
sale  and   purchase   of  the  said    ™cs- }J[^^*5*JJ 
es,  lands,  and  other  hereditaments,  it  *"<**"»**y- 
agreed  that  the  said  A.  B.»  and  also  the 
C.  D.,  as  his  surety,  should  enter  into  a 
d  for  the  indemnity  of  the  said  mayor, 
onalty,  and  citizens,  their  successors 
assigns,  according  to  the  form  and  effect 

the  above  written  bond  or  obligation,  and 
condition  thereof  hereinafter  contained. 

(166.)  And  whereas  by  a  bond  or  oblifi^a-  Bond  for 

^  '  •'  o       payment  of 

tion  in  writing,  bearing  date  on  or  about  the  »o»*7- 
Ac.,  under  the  hand  and  seal  of  the  said 
A.  B.,  he  the  said  A.  B.  became  bound  unto 
die  said  C.  D.,  in  the  penal  sum  of  £— ,  with 
a  condition  thereunder  written  for  making 
void  the  same,  on  payment  by  the  said  A.  B., 
his  heirs,  executors,  or  administrators,  imto 
the  said  C.  D«,  his  executors,  admuiistrators, 
or  assigns,  of  the  sum  of  £— ,  together  with 
interest  for  the  same,  after  the  rate,  on  or  at 
the  days  or  times,  and  in  manner  therein 
mentioned  and  appointed  for  payment  of  the 
lame  respectively. 

(167.)  And  whereas  by  a  certain  bond  or  Bond  for 
obfigation  in  writing,  under  the  hand  and  mentof  pur. 
leal  of  the  said  A.  B.,  bearing  even  date  with  p**^* 

H 
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the  lastly  hereinbefore  in  part  recited  inden- 
ture of  release^  the  said  A.  B.  became  bound 
to  the  said  C.  D.  in  the  penal  sum  of  £-— ^ 
with  a  condition  thereunder  written  for  mak- 
ing void  the  same,  if  the  said  C.  D.,  his  heirs 
or  assigns,  should  from  time  to  time,  and  at 
all  times  thereafter,  peaceably  and  quietly 
enter  into,  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  pieces  or  parcels  of  ground, 
hereditaments,  and  premises,  in  and  by  the 
said  lastly  hereinbefore  in  part  recited  in- 
denture of  lease  and  release,  expressed  and 
intended  to  be  conveyed  and  assured  unto 
and  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns  for  ever,  ai^d  every  part  and  par* 
eel  thereof,  with  their  and  every  of  their  ap- 
purtenances; and  should  receive  and  take  the 
rents,  issues,  and  profits  of  all  and  every  the 
same  hereditaments  and  premises  to  and  for 
the  only  use  and  benefit  of  the  said  C.  D. 
and  his  heirs,  free  from  and  without  any  suit, 
trouble,  hindrance,  claim,  or  disturbance  of, 
from,  or  by  any  of  the  issue  of  the  said  A.  A. 
and  S.  his  wife,  (if  any  such  there  should 
be),  or,  of,  from,  or  by  any  other  person  or 
persons  whomsoever,  claiming  or  to  claim, 
any  estate,  right,  tide,  or  interest  of,  in,  to. 
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out  of  the  same  premises,  or  any  part  or 
ts  thereof,  under  or  by  virtue  of  any  of 
uses,  trusts,  or  limitations,  limited,  ex- 

^ssed^  or  contained  in  the  settlement  bere- 
^fore  mentioned  or  referred  to. 

(168. )  And  wbereas  for  the  furtber  secur-  Jond  u  a 

*  '  further  ■ecu- 

of  the  said  sum  of  £ —  and  interest,  be,  ^^^^^t 
said  A.  B.,  by  bis  bond  or  obligation  '*'^* 
writmg,  bearing  even  date  with  the  said 
^reinbefore  in  part  recited  indenture,  be- 
eame  bound  unto  the  said  C.  D.,  in  the  penal 
turn  of  £ — ,  with  a  condition  thereunder 
mritten  for  making  void  the  same,  on  pay- 
ment by  the  said  A.  B.,  bis  heirs,  executors, 
or  administrators,  to  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  of  the  said 
smn  of '£—  and  interest,  at  the  time  and  in 
manner  therein,  and  in  the  said  hereinbefore 
m  part  recited  indenture,  mentioned  and  ap- 
pointed for  payment  of  the  same  ):espec- 
tively. 
(169.)  Whereas  the  said  A.B.,  in  contem-  Bond  (in 

^  ^   -  ^  eontempla- 

plation  of  the  marriage  then  intended,  and  {{JJ^J'^J^JJ- 
which  was  shortly  afterwards  duly  had  and  fcc*!!  S^f^* 
solemnized,  between  the  said  A.  B.  ando°^^?^ 
the  said  C.  B.,  now  his  wife,  then  called  haaSLd. 
M.  H.,  duly  executed  and  gave  unto  the 

H2 
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said  F.  M.^  a  bond  or  obligation  in  i^ritf  n 
bearing  date,  &c.,  and  thereby  became  bo«:&x^ 
unto  the  said  F.  M.  in  the  penal  sum  of  £^^ 
with  a  condition  thereunder  written  for  vcksti, 
ing  void  the  same,  if  the  said  intended  ncia^ 
riage  should  take  effect  and  be  solemnias^^ 
and  the  said  C.  6.  should  happen  to  surv^ir 
and  outlive  the  said  A.  6.,  her  then  intended 
husband,  and  the  heiri^  executors,   or   sl^ 
ministrators  of  the  said  A.  B.,  should  i^eM 
and  truly  pay  unto  the  said  C.  B.  and  ikeA 
assigns,  yearly,  and  every  year,  during  bei 
life,  one  annuity,  or  yearly  sum  of  £ — ,  fre^l 
and  clear  of  and  from  all  charges  or  incum-^ 
brances,  for,  or  in  respect  of  any  parliamen-^' 
tary  taxes,  on  the  &c.,  in  every  year,  by  equal! 
portions ;  and  also  if  the  said  A.  B.  should,' 
in  and  by  his  last  will  and  testament,   or*" 
otherwise,  secure  to  the  said  C.  B.,  and  her 
assigns,  during  the  term  of  her  life,  the  use 
and  enjoyment  of  one  messuage,  tenement, 
or  dwelling-house,   fit  and  proper  for   her 
own  residence;  and  if  the  heirs,  executors, 
or  administrators  of  the  said  A.  B.,  should 
permit  and  suffer  the  said  C.  B.,  and  her  as- 
signs, peaceably,  and  quietly  to  hold  and  en- 
joy the  same  accordingly. 
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170.)  And  whereas  by  a  bond  or  obliga-  JJ^'Jj 
in  writings  duly  recorded  as  a  probative  S^^JSSJ. 
in  the  books  of  council  and  aession  at  ^*^  "^^ 
burgb^  in  that  part  of  the  United  King- 
of  Great  Britain,  called  Scotland,  bear- 
date^  &c.^  &c. 
(171.)  And  whereas  the  said  A.  B.,  by  his  ^'^^^^ 
or  obligation  in  writing,  under  his  hand 
seal,  bearing  date  on  or  about  the  &c., 
le  bound  to  C.  D.  in  the  sum  of  £ — , 
the  said  bond  or  obligation  in  writing, 
ifter  reciting  that,  &c.,  is  conditioned  to  be 
Toid,  if,  &c, 

(172.)  And  whereas  the  said  A.  B.  hath  ^^^J2SJ°* 
agreed  to   assign  the  said  hereinbefore  in^°^* 
part  recited  bond  and  the  principal  money 
and  interest  thereby  secured,  in  manner  here- 
inafter mentioned. 
(173.)  And  whereas  by  an  indenture  bear-  Awignamit 

^  -^  •^  of  bond 

ing  date  on  or  about,  &c.,  and  made  or  ex-  «?«» *^*- 
pressed  to  be  made  between  the  said  A  B., 
of  the  one  part,  and  the  said  C.  D.  of  the 
other  part,  for  the  consideration  therein 
mentioned  or  referred  to,  the  said  A.  B.  did 
bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  the  sum  of  £ — ,  so  se- 

H3 
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cured  by  the  said  hereinbefore  in  part  re* 
cited  bond,  and  every  part  thereof,  together 
with  the  said  bond  (a),  and  all  advantage 
thereof,  or  thereunder:  to  hold  the  same 
unto  the  said  C.  D.,  his  executors,  adminis- 
trators,  and  assigns,  upon  trust,  &c* 
Cancellation      (174.)  And  whcrcas  the  said  bond  hath 

ef  bond.  ^  ' 

been  delivered  up  to  be  cancelled,  and  the 
said  A.  6.  hath  agreed  to  execute  and  give 
the  release  hereinafter  contained. 


Boundaries.    See  Parcels. 


Certificate.    See  Bankruptcy. 

Certificate  of     (175.)  And  whcrcas  by  a  certificate  bear- 

his  Miriesty's        ^  ^  "^ 

?\lnmot  ^8  ^^^^  ^^  ^^  about,  &c.,  under  the  hands 
T^Ji^^^rti.  and  seals  of  A.  B.  and  C.  D.,  two  of  the 
theyVad^     Commissioners  of  His  Majesty's  woods,  fo- 

contracted  ,  t     i        ■■  •  •/»     i 

for  sale  of    rcsts,  and  land  revenues,  it  was  certmed 

part  o'  ,         ,  ft  -^ , 

crown  landfl.  that  in  pursuancc  of  a  warrant  from  the  Right 


(a)  If  judgment  has  been  obtained  on  the  bond,  add, 
**  and  the  judgment  so  recovered  thereon  as  aforesaid, 
and  all  benefit  and  advantage  whatsoever  to  be  had  or 
derived  therefrom,  or  from  any  process,  extent,  or  other 
execution  pr  executions  to  be  thereupon  had,  sued  out, 
or  executed,'' 
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morable^  &C9  the  Commissioners  of  His 
ijesty's  Treasury,,  bearing  date,  &c.,  the 
A.  B.  and  C.  D.,  for  and  on  the  be- 
of  His  Majesty,  had  contracted  and 
reed  with  the  said  B.  B.  for  the  sale  to  the 
dd  B.  B.,  of  all,  &c.,  at  or  for  the  price  or 
of  £ — ,  to  be  paid  by  the  said  B.  B.  into 
Bank  of  England,  and  carried  into  the 
roods'  and  forests'  fiind ;  and  from  and  im- 
mediately after  the  payment  of  the  said  sum 
into  the  Bank,  and  the  enrolment  of  the  cer- 
tificate, and  the  receipt  for  the  said  pur- 
diase  money,  in  the  office  of  the  auditor  of 
I  the  land  revenues  for  the  said  county  of  M., 
I  diat  thenceforth  for  ever,  the  said  B.  B. 
liis  heirs  and  assigns,  should  be  adjudged, 
deemed,  and  taken  to  be  in  the  actual  seisin 
and  possession  of  the  said  hereditaments  and 
premises  so  purchased,  freed,  and  discharged 
from  all  claims  of  His  Majesty,  his  heirs  and 
successors,  by  force  and  virtue  of  an  act  of 
Parliament  made  and  passed  in  the  &c.,  inti- 
tuled, &c^ 

Cesser.    See  Terms  for  Years. 


Charge.    See  Mortgage,  Bent^harge* 
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Codicil.    See  Witt. 


Cognovit, 

actionem.         (176.)  And  whercas  by  a  cognovit,  bear- 
ing date  on  or  about  the,  &c,,  the  said  A,  B. 
eonfessed  the  said  action,  and  that  the  plain- 
tiffs had  sustained  damages  to  the  amount  of 
£— ,  besides  their  costs  and  charges,  to  be 
taxed  by  the  Master;  and  the  said  A.  B.  the 
defendant,   thereby  also   declared,   that  in 
case  he  should  make  default  in  payment  of 
the  sum  of  £ — ,  being  the  balance  of  the 
debt  in  the  said  action,  (after  allowing  to  the 
said  A.  B.,  the  set-off  of  which  he  had  given 
notice  in  the  said  action,)  together  with  the 
said  costs,  on  the,  &c.,  the  said  C.  D.  and 
E,  F.,  the  plaintiffs,  should  be  at  liberty  to 
enter  up  judgment,  as  of  —  term  then  next, 
for  the  said  sum  of  £— ,  and  to  sue  out  exe- 
cution thereof  for  the  said  sum  of  £ — ,  and 
also  for  the  costs  of  entering  up  such  judgment, 
and  of  suing  out  execution  thereon,  officers* 
fees,  sherifl's  poundage,  costs  of  levying,  and 
all  other  incidental  expenses ;  and  the  said  A, 
B.  did  thereby  also  undertake  not  to  bring  any 
writ  of  error,  nor  file  any  bill  in  equity,  nor 
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do  any  matter  or  thing  whatsoeveri  to  de; 
the  said  plaintiffs  in  the  said  action  from 
iring  up  their  judgment,  or  suing  out 

fttcution  thereon,  as  aforesaid. 

I  {177.)  And  whereas  the  said  A.  B.  made  Defcuitio 

'  ^        '  payment  of 

ult  in  payment  of  the  sum  of  £ — ,  on  f^I't'jSJJ. 

)  &c.,  and  the  same  sum  and  interest,  2!^Mu|!iy 
costs,  still  remain  due  and  unpaid;  and  Mgnori^^^ 
^gment  hath  accordingly  been  entered  up 
ipinst  him  by  the  said  C.  D.  and  £.  F.  as  of 
*  term  last. 

Compensation. 

4 

(178.)  And  whereas  the  messuages,  lands,  ^^KwroL 
B»d  premises  comprised  in  the  said  herein- SJ~Sn?Sf*'' 
l^ore  in  part  recited  indenture  of  lease,  of  bamn^ce- 
^  &c,  form  part  of  the  estate  and  heredi-  imhoid 
^nts  so  contracted  to  be  sold  to  the  said 
*»^  as  aforesaid,  which  were  considered 
to  be  of  freehold  tenure  in  fee-simple,  and 
we  amount  of  the  consideration  money  to  be 
Nd  by  the  said  A.  B.,  for  the  said  pur- 
•"we»  having  been  calculated  upon  the  sup- 
Ntion  that  the  whole  of  the  said  estate 
^  hereditaments  were  to  be  conveyed  to 
*^  in  fee-simple,  it  hath  been  agreed  be- 

H5 
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Amount  of 
compensa- 
tion. 
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tween  the  said  parties  hereto,  that  the  said 
A.  B.  shall  be  entitled  to  retain,  by  way  of 
compensation,  out  of  the  said  purchase- 
money,  the  sum  of  £— ,  as  the  difference  in 
value,  in  respect  of  the  said  premises  com- 
prised in  the  said  recited  lease,  between  the 
leasehold  tenure,  by  which  the  same  are 
held,  and  the  fee-simple  thereof,  (a) 

(179.)  And  whereas  the  compensation  in 
and  by  the  said  agreement  directed  to  be 
made,  hath  been  fixed  at  the  sum  of  d£^— . 


Composition. 


Agreement        (180.)  Whcrcas  the  Said  A.  B.  is  justly 

to  accept  a  ^  '  fi  j 

foT/ebt"***"  ^°^  truly  indebted  to  the  said  several  per- 
sons parties  hereto  of  the  second  part,  in  the 
several  sums  of  money  set  opposite  to  their 
respective  names  in  the  schedule  hereunder 
written  or  hereunto  annexed ;  and  the  said 
A.  B.  having  become  embarrassed  in  his 
circumstances,  and  being  unable  to  dis- 
charge the  debts  which  are  due  from  him  as 


x^^ 


(a)  As  to  the  doctrine  of  compensation,  see  Sugd.  V. 


&  P.,  eh.  vi.  B.  1. 


COMPOSITION.  155 

iresaidy  hath  proposed  to  his  said  several 
liters,  that  they  should  accept  the  com- 
dtion  of  —  shillings  in  the  pound,  on  the 
>unt  of  the  debts  now  due  and  owing  to 
^m  as   aforesaid;   and    the  said   several 
editors,  having  duly  considered  the  said 
^position,  have  agreed  to  accept  the  same 
composition  accordingly. 
(181.)  And  whereas  in  pursuance  of  thePaymeDtof 

*  compotiUon, 

^iaid  proposal  and  agreement,  the  amount  of  and  agree- 

*       •^  ^  ment  to  exe- 

ihe  same  composition  of  —  shillings  in  the  J? iSrdSSS. 
pound  on  the  said  several  debts  or  sums  of 
money,   hath  been  paid  to  the  said  several 
persons,  parties  hereto  of  the  first  part,  im- 
mediately before    the    execution  of  these 
presents,  as  they  do  hereby  respectively  ac- 
inowledge :  And  whereas  the  said  several 
persons  parties  hereto  of  the  first  part  have 
agreed    to    execute    and  give  the  release 
hereinafler  contained. 
(\82,)  And  whereas  the  said  A.  B.  and  AgrMmeBt 

^  ^  by  co-part- 

C.  D.  are  justly  and  truly  indebted  on  their  J*"^!^^^. 
partnership  account  unto  the  several  per-  SJJ prwSIS 
sons  parties  to  these  presents  of  the  third  u^SSI^Jor 

^     •  1  n  J     .V      the  benefit  of 

part,  m  several  sums  of  money ;   and  the  crediton. 
said  A.  B.  and  C.  D.  are  also  severally  in- 
debted on  their  own  private  and  separate 
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accounts  unto  some  of  the  persons  who  are, 
or  are  intended  to  be,  parties  to  these  pre- 
sents of  the  third  part,  in  several  sums  of 
money;  and  the  said  A.  B.  and  C.  D.  being 
unable  at  present  to  pay  and  discharge  the 
full  amount  of  the  debts  owing  by  them  as 
aforesaid,  it  was  lately  proposed  and  agreed 
by  and  between  all  the  said  parties  to  these 
presents,  that  the  said  A.B.  and  C.  D.  should 
convey  and  assign  all  the  estate  and  effects 
belonging  to  them  on  account  of  their  said 
partnership;  and  also  that  each  of  them 
should  convey  and  assign  all  the  estate  and 
effects  belonging  to  him  on  his  own  private 
account  and  as  his  separate  property,  unto 
the  said  E.  F.  ana  G«  H.,  their  heirs, 
executors,  administrators,  and  assigns,  upon 
the  trusts  hereinafter  mentioned. 
Agreement  (183.)  And  whcrcas  the  said  A.  B.  is  in- 
debtorand    dcbtcd  to  the  ssid  scveral  persons  parties 

creditors,  for  ■■  .         i  i 

gradual  li-    hcrcto  of  the  secoud  part,  in  the  several 

numation  of  r        ' 

**^**-  sums  of  money  set  opposite  to  their  respec* 
tive  names  hereunto  subscribed,  and  being 
unable,  at  present,  to  discharge  the  same 
debts,  hath  proposed  to  his  said  creditors 
an  arrangement  for  the  gradual  liquidation 
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thereof^  by  the  immediate  payment  to  each 
of  the  said  creditors  of  one  equal  fourth  part 
of  the  amount  of  their  respective  debts,  and 
by  payment  of  the  residue  of  such  debts  by 
instalments,  without  interest,  at  the  respec- 
tive times  and  in  manner  hereinafter  ex- 
pressed; and  the  said  parties  hereto  of  the 
second  part  have  acceded  to  the  said  ar- 
rangement, and  have  agreed  to  enter  into 
tlie  covenant  and  agreements  on  their  re- 
spective parts  hereinafter  contained. 

Consideration.    See  Apportionment y 

Payment. 


Contract  for  Purchase. 
(184)  And  whereas  (b)  the  said  A.  B.  (c)  contract  for 

1.11  purchase  of 

hath  contracted  and  asfreed  with  the  said  ^^  •^^  ^^ 

^  right  of  way. 

(b)  Generally  speaking,  the  contract  for  purchase 
ought  not  to  h^  formally  recited.  If,  however,  there  is 
any  subsequent  variation  in  the  terms  of  it,  or  if  it  con- 
tains any  special  provisions  which  are  to  be  regarded 
in  framing  the  conveyance,  or  if  either  or  both  of  the 
parties  died  before  the  completion  of  the  contract, 
then  it  should  be  fully  and  formally  recited. 

(c)  If  purchased  in  pursuance  of  trusts,  add  ''  in 
pursuance  of  the  trusts  reposed  in  him,  by  the  said 
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C.  D.  for  the  absolute  purchase  of  the  mes-^ 
suages,  lands^  and  other  hereditaments  here- 
inafter described,  and  intended  to  be  hereby 
granted  and  released,  [or^  if  copyhold,  cove- 
nanted to  be  surrendered,]  with  their  ap- 
purtenances, and  the  fee-simple  and  inherit- 
ance thereof  in  possession,    free  from  all 
incumbrances  (c),  [and  also  for  such  right  of 
way  as  hereinafter  is  granted,  or  intended  so 
to  be,]  at  or  for  the  price  or  sum  of  £ — * 
Sieo?fe/ii      (^^^0  And  whereas  the  said  A.  B.  hath 
tTo"n  !ff*lfwt.  contracted  and  agreed  with  the  said  C.  D. 
charge.        f^^  ^^^  absolutc  salc  to  him  the  said  C.  D. 

of  the  messuage,  &c.,  hereinafter  described 
and  intended  to  be  hereby  released,  with  the 
appurtenances,  and  the  fee- simple  and  in- 
heritance thereof  in  possession,  free  from 
all  incumbrances,  in  consideration  of  the  an- 


hereinbefore  in  part  recited,  &c.''  If,  at  the  request  of 
rettuis  que  trust,  "  at  the  instance  and  request  of  the  said 
A.  A.  and  B.  B.  hath  &c."  If  purchased  in  pur- 
suance of  an  Act  of  Parliament,  add,  "  in  pursuance 
and  in  exercise  of  the  powers  for  that  purpose  given  by 
the  said  hereinbefore  in  part  recited  Act  of  Parlia- 
ment, hath,   &c." 

(c)  If  the  estate  be  subject  to  any  incumbranoes : 
c.  g.  annuities,  mortgages,  quit-rents,  which  are  in- 
tended to  be  excepted,  they  should  be  referred  to  in 
this  place. 
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lliereof,  l>y  the  immediate  payment  to  each 
!of  the  said  creditors  of  one  equal  fourth  part 
i«f  the  amount  of  their  respective  debts,  and 
|1iy  payment  of  the  residue  of  such  debts  by 
jnstalmentSy  without  interest,  at  the  respec- 
tive  times    and  in  manner  hereinafter  ex- 
pressed ;    and  the  said  parties  hereto  of  the 
second  part  have  acceded  to  the  said  ar- 
rangement, and  have  agreed  to  enter  into 
the  covenant  and  agreements  on  their  re- 
spective parts  hereinafter  contained. 

Consideration.    See  Apportionment ^ 

Payment. 


Contract  for  Purchase. 
(184.)  And  whereas  (6)  the  said  A.  B.  (c)  contract  for 

"II  "II  111  purchase  of 

hath  contracted  and  asfreed  with  the  said '«« <^<^<^  <»f 

^  right  of  way. 


{b)  Generally  speaking,  the  contract  for  purchaie 
oDght  not  to  h^  formally  recited.  If,  however,  there  is 
any  subsequent  variation  in  the  terms  of  it,  or  if  it  con- 
tains any  special  provisions  which  are  to  be  regarded 
in  framing  the  conveyance,  or  if  either  or  both  of  the 
parties  died  before  the  completion  of  the  contract, 
then  it  should  be  fully  and  formally  recited. 

(r)  If  purchased  in  pursuance  of  trusts,  add  ''  in 
pursuance  of  the  trusts  reposed  in  him,  by  the  said 


.-— .1   : 
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Ifil 


»  r 


Jecease  of  the  said  B.  B.  of  and  at  the 
uages,  &c  hereinafter  described,  free  ftoai 
>I1  incumhraDces,  at  or  ftr  die  price  or  sob 
)ff— . 

(190.)  And  whereas  die  aid  A.  &  hadi 
contracted  and  agreed  widi  the  said  C  D. 
for  the  absdute  pmchaae 
lands,  and  odier 

in  the  said  hereinhefiace  in  fsrt  Rcited 
dentures,  [or,  if  hf  fdnrnTaaf,    'vx  the 
within  written  indentnrej  and  inCeoded  so 
be  hereby  granted  aad  lekaaed,  with  die 
appurtenances,  and  die  fee^siaipie  and  inhei^ 
ritance  thereof  in  posaeaBon,  free  from  ail 
incumbrances,  and  £sdiarged  finm  aO  ea/mtj 
of  redemption,  in  cowiilfririiwi  ae  well  of 
the  said  som  of  £ — ^  so  doe  and  owiof^  ae 
aforesaid^  as  of  die  nns  of  £ — ^  waking  tt^ 
gether  die  a^r^ate  warn,  of  £-*» 

(191.)  And  whereas  die  said  A.  Buhadi««^^^ 
contracted  and  agreed 
for  the  absofaite  sale  to  Yam,  the  said  C  I>^ 
of  the  said  adYowson,  ddiea,  and  other  hen^ 
ditaments  herdiiafter  porticolarlj  described, 
and  intended  to  be  herebj  gnorted  ^mA  fe> 
leased,  with  die   appurtenances,    and  die 
fee-simple  and  inheritaoce  thereof  m  yo^ 
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hold  messuages,  &c.y  hereinafter  described^ 
and  intended  to  be  hereby  released  and  cove- 
nanted to  be  surrendered,  with  their  appur- 
tenances, and  the  fee-simple  and  inherit- 
ance thereof  in  possession,  free  from  all  in- 
cumbrances ;  and  all  the  timber  and  other 
trees  growing  thereon,  of  the  value  of  — 
shillings  and  upwards,  at  or  for  the  price  or 
sum  of  £ — ,   and  such  sum  and  sums  of 
money  for   the  said  timber    as  the   same 
should    be    valued  at    by   two  indifferent 
persons.     [See  tit.  "  Vahtation.^''] 
Contract  by      (1 88.)  And  whcrcas  the  said  A.  B.  hath  con- 
parchaM  of  tractcd  and  agreed  with  the  said  C.  D.  for 

ftc,andofaU  ^ 

arrtaw  of     the  absolutc  salc  to  him  of  the  aaid  mes- 

rent. 

suage  or  tenement  and  hereditaments  here- 
inafter described,  with  the  appurtenances, 
and  the  fee-simple  and  inheritance  thereof  in 
possession,  free  from  all  incumbrances ;  and 
also  of  all  rent  and  arrears  of  rent  now  due 
and  owing  or  payable  for  or  in  respect  of  the 
same  premises,  at  or  for  the  price  or  sum 
of  £—. 
coBtracttor  (189.)  And'whcrcas  the  iSaid  A.  B.  hath 
tereraion  In  contracted  and  agreed  with  the  said  C.  D., 
for  the  absolute  piurchase  of  the  remainder 
or  reversion  in  fee-simple,  expectant  on  the 
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le  of  the  said  B.  B.  of  and  in  the  mes- 

es,  &C.  hereinafter  described,  free  from 

incumbrances,  at  or  for  the  price  or  sum 

j     (190.)  And  whereas  the  said  A.  B.  hath  JS?c'hSi  o7 
contracted  and  agreed  with  the  said  C.  D.  Smpuon!^' 
for  the  absolute  purchase  of  the  messuages^ 
lands,  and  other  hereditaments,  comprised 
in  the  said  hereinbefore  in  part  recited  in- 
dentures,   [oTf   if  by  endorsement,    in  the 
within  written  indenture^  and  intended  to 
be  hereby  granted  and  released,  with  the 
!  appurtenances,  and  the  fee-simple  and  inhe- 
'  ritance  thereof  in  possession,  free  from  all 
I  incumbrances,  and  discharged  from  all  equity 
I  of  redemption,  in  consideration,  as  well  of 
the  said  sum  of  £— ,  so  due  and  owing  as 
aforesaid,  as  of  the  sum  of  £ — ,  making  to-> 
gether  the  aggregate  sum  of  £«— • 

(191.)  And  whereas  the  said  A.  B.  hath  S^^i!" 
contracted  and  agreed  with  the  said  C.  D.  tubM."  ^^ 
for  the  absolute  sale  to  him,  the  said  C.  D., 
of  the  said  advowson,  tithes,  and  other  here-* 
ditaments  hereinafter  particularly  described, 
and  intended  to  be  hereby  granted  and  re- 
leased, with  the  appurtenances,  and  the 
fee-simple  and  inheritance  thereof  in  pos- 
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grantor  and  ^f  one  annuity  or  yearly  sum  of  £— ,  to  h 

•q«»»y        paid  to  the  said  C.  D.,  his  executors,  ad 

ministrators^  and  assigns^  for  the  term  of- 

years  if  the  said  C.  D*  shall  so  long  livi 

to  be  secured  in  manner  hereinafter  men 

tioned :     And  upon  the  treaty  for  the  piu 

chase  of  the  said  annuity,  it  was  agreed  th| 

the  costs  and  charges  of  preparing  the  seci 

rities  for  the  same,  and  of  enrolling  a  menN 

rial  thereof^  should  be  paid  and  borne  by  tfa 

said  A.  B.  and  CD.  in  equal  shares  an 

proportions. 

coBtraetfor      (^01.)  And  whcrcas  the  said  A.  B.  hat 

goods  and     contracted  and  asnreed  with  the  said  C.  Ji 

chattel*.  ® 

for  the  absolute  purchase  of  the  seven 
goods^  chattels^  furniture,  and  effects  mei 
tioned  in  the  inventory  or  schedule  hereui 
der  written,  at  or  for  the  price  or  sum  of  £^ 
coutract  for  (20S.)  Whcrcas  the  above  bounden  A  B 
copyright,  hath  agreed  to  purchase  of  and  from  t| 
above  named  C.  D.  a  certain  manuscript  { 
work  written  by  him  the  said  C.  D.^  entitles 
&c.,  together  with  the  copyright  and  all  othi 
the  right,  title,  and  interest  whatsoever  ( 
him  the  said  C.  D.  therein,  at  or  for  the  pric 
or  sum  of  £—  sterling ;  and  it  hath  bet; 
agreed  that  the  said  sum  of  £ — ,  shaH  I 
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(194.)  And  whereas  the  said  A.  B*  hath  contnet  for 

■aleofunder- 

tracted  and  aOTeed  with  the  said  C.  D.  i«m«.  and  of 

°  rent  f^om  a 

the  absolute  sale  to  him,  the  said  C.  D.,  ••^.^  *•»• 
the  messuages,  lands,  and  hereditaments 
iprised  in  and  demised  by  the  said  here* 
fore  in  part  recited  indenture  of  lease, 
the  appurtenances,  for  all  the  residue 
w  to  come  and  unexpired,  of  the  said  term 
-^  years,  wanting  —  days,  free  from  all 
brances,  at  or  for  the  price  or  sum  of 
*-;  and  upon  the  treaty  for  the  said  sale, 
was  agreed  that  the  said  C.  D.  should  be 
tied  to  the  rents  of  the  said  messuages, 
f  and  hereditaments,  as  and  from  the,&c« 
(195.)  And  whereas  the  said  A.  B.  hath  oontract  for 
Mtracted  and  agreed  mth  the  said  C.  D.  fnMb?idt. 
w  tne  purchase  of  the  said  premises,  for  all  ation  of  a 

^  ■'■  certain  tum 

weteaidue  of  the  said  term  therein  now  to  SSe^of'au*' 
«»ne  and  unexpired,  at  or  for  the  price  or  J^aS."*' 
*^  of  £— ,  and  in  consideration  of  a  re- 


*a8e  to  be  given  by  th^  said  A.  B,  to  the 
^i  C,  D.  for  all  the  breaches  of  covenant 
contained  in  the  said  [or,  the  within  written] 
indenture  of  lease. 

(196.)  And  whereas  the  said  A.  B.  hath  contract  for 
^tractedand  agreed  with  the  said  C.  D.  onharMof 
^^  ttie  absolute  sale  to  him  of  the  said  ship 
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or  yessely  called  the  — ,  with  the  tackle,  ap« 
parel,  and  furniture  thereof,  [or,  of  —  sixty- 
four  parts  or  shares  of  and  in  the  said  shin 
or  vessel,  called  the  — ,  and  of  and  in  thfl{ 
tackle,  apparel,  and  furniture  thereof,]  at  or 
for  the  price  or  sum  of  £ — . 
SSSofJla'Si  i^^'^*)  ^"<1  whereas  the  said  A.  B.  hath 
•idwitton^to  contracted  and  agreed  with  the  said  C.  D^ 
to^uimeoiR.  for  the  absolute  sale  to  him,  the  said  C.  D.,  ol 
the  seam  and  seams  of  coal,  and  other  mine- 
rals  and  rights  hereinafter  particularly  men* 
tioned,  and  intended  to  be  hereby  granted 
and  conveyed,  with  the  appurtenances^  £ree 
from  all  incumbrances,  at  or  for  the  price 
or  sum  of  £ — ,  to  be  paid  in  manner  here-* 
inafter  mentioned :  that  is  to  say,  the  svan 
of  £ —  on  the,  &c.,  next  ensuing  the  date  of 
these  presents,  and  the  sum  of  £-^,  resi- 
due of  the  said  purchase-money,  on  the  &c.  j 
Contract  for-'  (198.)  And  whcrcas  the  said  A.  B.  hath' 

sale  of  mort- 

BHedebt.  contracted  and  agreed  with  the  said  C.  DI 
to  assign  and  convey  to  him  the  said  C.  D* 
the  said  principal  sum  of  £ — ,  so  due  and 
owing,  as  aforesaid,  upon.the  said  hereinbe^ 
fore  in  part  recited  security,  together  with 
all  interest  due,  or  to  become  due,  for  the 
same,  and  all  his  estate,  right,  and  power  in, 
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mer,  and  upon  the  manor  or  lordship  of  D., 
ttid  other  the  hereditaments  comprised  in 
Ike  said  indenture  of  mortgage,  at  or  for  the 
price  or  sum  of  £ — . 
(199.)  And  whereas  the  said  A.  B.  hath  contrmct  for 

^  ^  lale  of  an. 

contracted  and  agreed  with  the  said  C.  D.  Jjj^edon 
hf  the  sale  to  him  of  an  annuity  of  £ — ,  for  iJui^iJiiy 
Ae  term  of  —  years,  at  or  for  the  price  or  wiSIlS  S? 
lam  of  £— ,  to  be  secured  not  only  upon  all  ju<Smrat^ 
and  singular  the  premises  charged  therewith  ■ecaritiea  to 

^  ^         ^  ®      ^  be  born*  by 

by  the  indenture  hereinafter  mentioned,  but  f  «»*<»• 
also  by  the  warrant  of  attorney  of  the  said 
A.  B.,  and  a  judgment  to  be  entered  up  in 
pursuance  thereof,  in  His  Majesty's  Court  of 
— ,  at  Westminster,  as  of  —  term  last,  — 
term  next,  or  in  some  subsequent  term,  in 
an  action  against  him  the  said  A.  B.,  at  the 
ianit  of  the  said  C.  D.,  for  the  sum  of  £ — , 
inon^ey  borrowed,  besides  costs  of  suit:  and 
lipon  the  treaty  for  the  purchase  of  the  said 
annuity,  it  was  agreed  that  the  expenses  of 
preparing  and  perfecting  the  securities  for 
die  same,  and  of  enrolling  a  memorial  thereof 
should  be  borne  by  the  said  A.  B. 
(200.)  And  whereas  the  said  A.  B.  hath  contia«tfbr  , 

^  ^  ^  sale  of  an  J 

contracted  and  agreed  with  the  said  C.  D.,  •nn«Jty: 

^  '  costs  of  8e« 

for  tke  absolute  sale  to  him,  the  said  C.  D.,  SJ«i"y*^^* 
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grantor  »nd  ^f  one  annuity  or  yearly  sum  of  £— ,  to  be 
equally  pajj  ^q  ^i^q  gj^jj  Q^  £)^^  jjjg  exccutors,  ad- 
ministrators^ and  assigns^  for  the  term  of  — 
years  if  the  said  C.  D*  shall  so  long  live^ 
to  be  secured  in  manner  hereinafter  men- 
tioned :  And  upon  the  treaty  for  the  pur- 
chase of  the  said  annuity^  it  was  agreed  that 
the  costs  and  charges  of  preparing  the  secu- 
rities for  the  same,  and  of  enrolling  a  memo- 
rial thereof^  should  be  paid  and  borne  by  the 
said  A.  B.  and  CD.  in  equal  shares  and 
proportions- 
coBtraetfor      (^01.)  And  whcrcas  the  said  A.B.  hath 

purchase  of 

goods  and     contracted  and  agreed  with  the  said  C.  D. 

chattels,  ° 

for  the  absolute  purchase  of  the  several 
goods,  chattels,  furniture,  and  effects  men- 
tioned in  the  inventory  or  schedule  hereun« 
der  written,  at  or  for  the  price  or  sum  of  £ — . 
coutract  for  {202J)  Whcreas  the  above  bounden  A.  B., 
copyright,  hath  agreed  to  purchase  of  and  from  the 
above  named  C.  D.  a  certain  manuscript  or 
work  written  by  him  the  said  C.  D.,  entitled^ 
&c. ,  together  with  the  copyright  and  all  other 
the  right,  title,  and  interest  whatsoever  of 
him  the  said  C.  D.  therein,  at  or  for  the  price 
or  sum  of  £— -  sterling ;  and  it  hath  been 
agreed  that  the  said  sum  of  £ — ,  ahaU  be 
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faid  at  the  times  and  in  manner  hereinafter 
Bentioned* 

(203.)  Whereas  the  said  A.  B.  hath  writ-  J^J^°*^*' 
lenand  composed  a  certain  work^  entitled— , 
d  the  same  is  now  ready  for  the  press ;  and 
said  C.  D.  hath  contracted  with  the  said 
B,  for  the  purchase  of  the  copyright  of 
Ae  said  work,  at  or  for  the  price  or  sum  of 
>  to  be  paid  in  the  manner  hereinafter 
toentioned. 

(aO*0  And  whereas  the  said  A.  B.  hath  SSJ.",!^.?/ 
contracted  and  agreed  with  the  said  C.  D.  ^^j^^j 
the  sale  to  him,  of  the,  &c.,  at  or  for  the  of  exchange, 
ice  or  sum  of  £ — ,  to  be  paid,  or  secured 
be  paid,  by  three  several  bills  of  exchange 
to  be  drawn  by  the  said  A.  B.  on,  and  ac- 
ted by,  the  said  C*  D.,  and  to  be  payable 
the  times  hereinafter  mentioned,  (that  is 
say)  each  of  the  said  bills  of  exchange 
be  dated  the,  &c*,  and  one  of  the  said 
of  exchange  to  be  for  the  sumof£— , 
to  be  payable  at  -—  mon&s  after  date; 
icr  of  the  said  bills  of  exchange  to  be     * 
the  sum  of  £— ,  and  to  be  payable  at  — - 
ths lifter  date;  and  the  other  of  the  said 
of  exchange  to  be  for  the  sum  of  £  — , 
M  to  be  paydble  at  — -  months  after  date. 
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Contract  for      (205.)  And  wbcrcas  the  said  A.  B.  and 

sale  on  be.  ^  ^ 

K?n^^*^^  C.  D,  have  contracted  and  agreed  with  the 
said  £.  F.  and  G.  H.,  for  and  on  the  behalf 
of  His  Majesty,  (by  and  with  the  consent  and 
approbation  of  three  of  the  Lord  Commis- 
sioners of  His  Majesty's  Treasury,  testified 
by  a  warrant  under  their  hands  as  autho- 
rized and  required  by  the  said  recited  act) 
for  the  absolute  sale  of,  &c.,  &c. 

Contract  for      (^06.)  And  whcrcas  the  said  A.  B,  and 

purcuaseby  ^  ^ 

wpanoera.  c.  D.  are  co-partucrs,  and  have  contracted 
and  agreed  with  the  said  E.  F.  for  tbe  abso- 
lute purchase  of,  &c.,  free  from  all  incum- 
brances, at  or  for  the  price  or  sum  of  iB— , 
to  be  paid  out  of  their  co-partnership  ef- 
fects. 

Contract  for      (207.)  And  whcrcas  the  said  A.  B.  and 

purchase  of  ^  '^ 

jeSto<S-  C.  D.  lately  contracted  and  agreed  with  the 
b?an^?^'rt  Said  E.  F.  for  the  absolute  purchase  of.  &c., 
tion'to betal  frcc  from  all  incumbrances,  except  the  said 
conveyance  mortirafire  debt  of  £— ,  and  on  the  treaty  for 

ofheredita-      ,  .  i    i  i 

menu  which  the  Said  Durchasc,  rt  was  a^eed  that  the  sum 

purchaser  *  o         . 

edfS*?*w!d"  ^^ ^ — »  P*^*  ^^ *^®  ®^^  ®"™  ^^ ^ — »  should 
fSh^be  be  satisfied  by  a  conveyance  to  be  made  to 
rSi744«.  the  said  E.  F.,  or  as  he  should  direct  of  cer- 
tain messuages,  &;c.,  situate,  &c.,  which  the 
said  A.  B.  and  C.  D.,  had  then  agreed  to 
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purcbase  from  B.  B.,  of,  &c.,  at  or  for  the 
price  or  sum  of  £— -,  and  that  the  payment 
of  the  sum  of  £— ,  the  residue  of  the  said 
purchase  money  of  £—,  with  interest  for  the 
same  in  the  mean  time,  should  be  secured 
to  the  said  E.  F.,  his  executors,  administra- 
tors, and  assigns,  in  manner  hereinafter  men- 
tioned. 

(208.)  And  whereas  the  said  A.  B.  hath  contract  for 

purchuc  of 

contracted  and  agreed  with  the  said  C  D.,  esute,  sub- 

°  '  Ject  to  cer- 

fbr  the  absolute  purchase  of,  &c.,  at  or  for  ^J^'JJJJj^ 
the  price  or  sum  of  £ — ,  free  from  all  incum-  propJJiy?and 
brances,  save  and  except  and  subject  to  a  SSIt^a^dfai. 
yearly  rent  charge,  called  a. money-rent  or  •hou'idP*'*^ 
-salt-rent  of  £ — ,  and  another  yearly  rent  of  beaouiy 

T  1  chargeable. 

£-^— ,  payable  to  A.  A.  of  &c.,  and  now  charged 
as  well  on  the  other  lands  of  the  said  C  D. 
situate,  &c.,  as  on  tb^  miessuages,  &c.  here- 
inafter described,  an  intended  to  be  hereby 
granted  and  released :  an^Tit  was  by  the  con- 
tract for  such  purchase  as  aforesaid  agreed 
that  the  hereditaments  hereinafter  mentioned^ 
and  intended  to  be  hereby  granted  ai^  re- 
leased, should  for  ever  continue  and  remain 
charged  solely  with  the  payment  of  the  en? 
tirety  of  the  said  two  several  yearly  rents 

I 

V 
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and  payments  to  the  said  A.  A.,  and  that  thp 
said  C.  D.y  his  heirs,  executors,  and  admmia* 
trators,  and  all  and  singular  his  and  their  real 
and  personal  estate,  should  be  for  eveir  ac- 
quitted and  discharged,  saved  harmless  and 
indemnified,  by  the  said  A.  B.,  his  hei^, 
executors,  administrators,  and  assigns,  of  and 
from  the  payment  of  the  said  two -yearly 
rents  or  payments,  and  every  part  thereof, 
and  of  and  from  all  costs,  damages,  and  ex* 
penses  whatsoever,  for  or  by  reason  or  means 
of  the  non-pa3rment  thereof,  or  of  any  .part 
thereof,  by  the  said  A.  B.,  his  heirs,  execu- 
tors, administrators,  or  assigns. 
SS53SJS'      (^^')  ^^^  whereas  the  said  A.  B.  bath 
bwnceTa'nd  Contracted  and  agreed  with  the  said  C  D. 
$JrohMJ["'  for  the  absolute  purchase  of  &c.,  &c.,  at  <x 
for  the  price  or  sum  of  £ — ,  subject  never- 
theless to  the  said  hereinbefore  ki  part  recited 
ihcttmbrahces,  and  subject  also  to  a  Tight  in 
the ^8aid  CD., or  his  heirs,  to  repurchase 
ilhe  said  messuages,  &c.,  at  any  time  withm 
one  year  from  the  day  of  the  date  of  these 
presents,  upon  the  terms  herdinafler  men- 
tioned. 
.®«^?!SiiDd5,     (^0.)  And  whereas  the  said  A.  B.  wmc  j 
rllnet'^'  time  since  contracted  and  agreed  with  the 

»«de. 
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said  D.  F.  for  the  absolute  sale  to  him  of  the 
said  hereditaments  and  premises  so  devised 
to  the  said  A.  R>  by  the  said  will  of  the  said 
C.  JR.,  as  aforesaid,  at  or  for  the  price  or  sum 
of  •£— ,  but  no  conveyance  hath  yet  been  exe?- 
euted  lliereof,  in  pursuance  of  auch  agree- 


(211.)  And  whereas  the  said  A.  B.,  hath  sub-con- 

'  tract. 

agreed  with  the  said  C.  D.  to  give  up  to  him 
the  said  C.  D.  the  benefit  of  his  said  contract 
or  bargain. 

(212.)  And  whereas  the  said  A.  B.  hath  w.  Auotiwr 

^  form, 

consented  and  agreed  that  the  said  C.  D. 
shall  have  the  benefit  of  the  said  contract 
upon  the  terms  of  repaying  the  said  sum  of 
£—  to  the  said  A.  B,,  and  paying  the  sum 
of£— tothesaidC.D.  andE.  F.  T 


CoNVETANCE.     See  Jppoinimeni,   Asfign- 
ment^  Bargain  and  Sale,  S^c.  ^c. 

(218.)  And  whereas  the  said  A.  B.  hath  Agreement 

to  make 

consented  and  agreed  to  make  a  new  con-  °*^  «onvey- 
veyance  of  the  said  premises,  and  the  said  {{JSilV*""' 
C.  D.,  and  E.  F.  have  agreed  to  join  therein  **°'* 
for  the  purpose  of  confirming  and  giving  efc 
feet  to  the  same. 

12 
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Agreement       f  214.)  And  whereas  the  said  A.  B.,  and 

by  penoni  ^  ' 

*°tSd5lSj-  *°  ^-  ^^  ^^^®»  ^^'^  ^'  ^'  ^^  ^*  ^^®  ^^^®»  being 

SjSn-  (together  with  the  said  E.  G.  and  P.  M.  G* 

^•^"^-      in  then-   own   respective   rights   and  with 

the  said  E.  G.  and  G.  B.,  as  the  perBonal 

representatives  of  the  said  R.  G.  deceased^) 

interested  in  the  said  purchase  money  under 

the  trusts  of  the  said  will>  have  respectively 

agreed  to  join  in  these  presents  in  manner 

hereinafter  mentioned,  (a) 

Agreement       (215.)  And  whercas  the  said  A.  B.  hath 

effectuate     astreed  to  carry  into  effect  the  said  recited 

ancestor's         °  '' 

JSnilTIn'^  contract,  and  for  that  purpose  to  join  in 
conreyance.  thesc  presents  in  manner  hereinafter  men- 
tioned. (6) 
Agreement,       (216.)  And,  whcreas  upon  the  treaty  for 
:.%'^^r'  the  said  intended  marriage  it  was  agreed, 

copyholds 

and  lease-    that  the  said.copyhold  and  leasehold  estates 

hold*,  and  ^^ 

So?2a^  should  be  conveyed  to  the  uses,  upon  and 
SerwnSty^i'  ^^^  ^^  trusts,  intcnts,  and  purposes,  and 
bS'e^titiJd    with,  under,  and  subject  to  the  powers,  pro- 

to  residue.        •  j.jjix«t_* 

visoes,  agreements,  and  declarations  herem- 
after  expressed,  or  declared  of  or  concerning 
the  same  respectively,  and  that  the  said 
mortgage  for  £-^,  should  be  forthwith  in 

(a)  AniCy  p.  42.  (6)  AvAt^  p.  157,  n.  (b) 
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the  first  place  paid  off  and  discharged^  out 
of  the  personal  property  of  the  said  A.  B., 
and  that  the  said  C.  D.>  should  immediately 
upon  or  after  the  solemnization  of.  the  said 
intended  marriage,  be  and  become  abso- 
lutely entitled,  in  his  marital  right,  to  the 
residue  which  should  remain  of  the  personal 
property  after  payment  of  the  said  mortgage 
money. 

(217.)  And  whereas  the  said  A.  B.  and  Agreement 

^  '  to  re-convey 

C.  D.,  at  the  request  of  the  said  E.  F.  and  ^^^^^^^^ 
G.  H.,  have  agreed  to  convey  all  the  mes-  SSJihip!"** 
suages,  &c.,  comprised  in  and  conveyed  by  fjownature 
the  said  hereinbefore  in  part  recited  inden-  esu™" 
tures  of  lease  and  release  of  the  &c.,  to  and 
in  such  manner  that  the  same  may  become 
vested  in  the  said  B.  B.  and  D.  D.,  their 
lieirs  and  assigns,  and  may  be  held  by  them 
in  trust  for  the  said  E.  F.  and  G.  H.,  as  part 
of  their  partnership  stock  in  trade,  and  as  or 
in  the  nature  of  personal  estate. 

(218.)  And  whereas  the  said  A.  B.  and  Agreement 

...  to  join  wlth- 

C.  D.  have  agreed  to  join  in  the  conveyance  outprejn. 
and  release  hereinafter  contained,  without  *«'«■*  *» 

'  money. 

prejudice  to  their  shares  and  interests  of  and 
in  the  said  sum  of  £— -. 
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Agreement       (219.)  And  whcTeas  doubts  having  been 

to  join  in  ,  .  . 

6onTeyance  entertained  whether  the  said  hereinbefore 

to  remore 

doubte.  in  part  recited  indenture  of  assignment  com- 
prised the  messuages,  lands,  and  other  he- 
reditaments hereinafter  described,  the  said 
A.  B«,  in  order  to  put  an  end  to  such  doubts, 
hath  agreed  to  join  in  the  assignment  here- 
inafter  coniamed. 

ufloiTi?*        l^^-)  -^"^  whereas  the  said  A,  B.  and 

Jjjp'y**eyi.   C,  D.  have  agreed  to  join  in  the  conveyance 

to  ronV'er^    of  the  sdid  messuage,  &c.,  for  the  purpose  of 

ifSiy!***'^'  supplying  evidence  of  a  title  under  them 

without  the  production  of  the  said  indenture, 

bearing  date,  &c.,  and  also  for  the  purpose 

of  conveying  the  legal  estate  (if  any)  which 

they  slill  have  in  the  premises* 

Agreement       (SSL)  Aiid  wheteaft  the  said  A*  B.  some 

for  mutual  ^  ' 

conveyance,  time  sincc  coBltacted  and  agreed  with  the 
said  C.  D«,  to  eonvey  and  assign  to  bim,  the 
said  C»  D.,  or  as  he  should  appoint,  such  of 
the  freehold  premises  comprised  in  the  said 
hereinbefore  in  part  recited  indenture  of  re- 
lease of,  &c.,  as  in  the  ground  plan  on  the 
margin  of  these  presents  is  delineated  and 
coloured  yellow,  and  also  such  part  of  the 
said  piece  or  parcel  of  ground  in  the  said 


CONVEYANCB.  175 

liereinbefore  in  part  recited  indenture  of 
fease  of^  &c«  contained,  as  in  the  said  grounds- 
plan  is  coloured  blue,  in  consideration  that 
the  8sii  C»  D.  should  convey ,  or  cause  to  be 
comreyed,,  to  the  said  A.  B.  or  as  he  should 
appoint,  the  freehold  part  of  such  of  the 
premises  as  on  the  said  ground-plan  is  also 
delineated,  and  thereon  coloured  green;  and 
should  assign,  or  cause  to  be  assigned,  to 
him  the  said  A.  B.,  or  as  he  should  appoint, 
such  part  of  the  piece  or  parcel  of  ground  in 
the  said  hereinbefore  in  part  recited  inden- 
ture of  lease  of,  &c.  contained,  as  in  the  said 
ground  plan  is  coloured  red. 

(222.)  And  whereas  by  indentures  of  lease  That  by  in. 

dentoret 

and  release,  and  assignment  already  pre-  aife^y  pre- 
pared and  engrossed,  the  lease  bearing  date  ie°jJg^ho?i 
the  day  next  before  the  day  of  the  date  of  JJ'ii°JJ»f^ 
the  indenture  of  release  and  assignment,  and  ^^'^* 
the  release  and  assignment  bearing,  or  in* 
tended  to  bear,  even  date  with  these  pre- 
sents, and  made  or  expressed  to  be  made 
between  &c*,  the  said  freehold  hereditaments 
on  the  said  ground-plan  delineated  and  co- 
loured yellow,  and  the  said  leasehold  piece 
or  parcel  of  groimd  on  the  said  ground-plan 
also  delineated  and  coloured  blue,  are  ex- 
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pressed  and  intended  to  be  thereby  con- 
veyed and  assigned  respectively,  discharged 
of  the  said  mortgage,  unto  and  to  the  use  of, 
or  in  trust  for,  the  said  A.  B.,  his  heirs,  ap- 
pointees, executors,  administrators,  and  as* 
signs,  according  to  the  nature  and  quality  of 
the  said  estates  respectively. 
Agreement       (223.)  And  whcrcas  in  consideration  of  the 

(in  CUD  si- 
deration  of   said  indentures  of  lease  and  release  and  as- 

indentures 

?ar?d*/t5""  signment,  so  prepared  and  intended  to  be 
Miig7frM-  executed  as  hereinbefore  is  mentioned,  it 
leweSid.     hath  been  agreed  by  and  between  the  said 
parties  to  these  presents,  that  the  freehold 
hereditaments  and  premises  hereinafter  par- 
ticularly mentioned  and  described,  and  the 
said  leasehold  piece  or  parcel  of  ground  and 
other  leasehold  premises  hereinbefore  parti- 
cularly mentioned  and  described,  should  be 
respectively  conveyed  and  assigned  in  man- 
ner hereinafter  mentioned. 
Deaire  that       (224.)  And  whcrcas  the  said  A.  B.  is  de- 

faeredita-  ^  ^ 

SfS^nwyed  ^irous  that  the  said  messuages,  lands,  and 

terwarft^de-  othcr  hereditaments  should  be  conveyed  and 

limited  to  the  uses  hereinafter  expressed  ot 

declared  of  or  concerning  the  same. 

That  infants      (225.)  And  whcrcas  in  contemplation  of 

are  made  ^  '  ^ 

?Jntem|)"a-   ^^  ^aid  A.  B.,  and  C,  D.  becoming,  by  the 
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custom  of  gavelkind^  respectively  compe- **o»o'^g«»' 
tent  to  convey  by  feofiment^  on  their  seve-  {^cStom  of 
I    rally  attaining  the  age  of  15  years,  (c)  it  hath  Sf^?""*** 
I    been  agreed  that  they  should  be  made  par- 
ties to  these  presents. 
(        (226.)  And  whereas  the  said  A,  B.  did  t»»»*  ««»■ 
i    not  within  —  months  after  the  decease  of  the  S" ^5!'' 
!    said  C,  D.  make  the  conveyance,  surrender,  SftmaJe" 
and  payments,  by  the  said  hereinbefore  in  time  direct- 
part  recited  will  of  the  said  C.  D.,  deceased, 
directed  to  be  made. 

(227.)  And  whereas  the  said  A.  B.  some- Th»*°ocon- 

^    ^         ^*  Teyancebath 

time  since  contracted  and  agreed  with  the  ?**°  °*!2!_ 
said  C.  D.  for  the  absolute  sale  to  him,  the  JJiSlS? 
said  C.  D.,  of  the  said  hereditaments  and 
.  premises,  so  devised  to  the  said  A«  B.  by  the 
will  of  the  said  B.  B.  as  hereinbefore  is  men- 
tioned, at  or  for  the  price  or  sum  of  £ — ,  but 
no  conveyance  hath  ever  yet  been  executed 
thereof  in  pursuance  of  such  agreement. 

(228.)  And  whereas  since  the  execution  of  8«i«»»>d 
the  lastly  hereinbefore  in  part  recited  inden-  ^^pJJ^  ®' 
ture,  the  said  A.  B.  hath  sold  and  conveyed 
part  of  the  said  closes,  pieces^  or  parcela  of 
ground,  and  other  hereditaments,  untoC^D., 
of  &c. 

(c)  Co.  Litt.  171;  b,  n.  5 ;  Bac.  Abr.  tit.  Gavelkind, 
(A.)  1 5 
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]mm^^^^*^  (229)  And  wbereaa  Ae  said  Ar  B*  lately 
sold  to  Cr  D«  of  &c*,  a  megimage  or  tenement 
OP  dweUingJiouse  witb  the  appurtenances, 
situate,  8ce.,  (being  parcel  of  the  heredita- 
ikients  comprised  in  the  aforesaid  devise  of 
the  residue  of  the  said  testator's  estate,)  at  or 
for  the  price  or  sum  of  £ — ,  which  sum  hath 
been  paid  by  the  said  C,  D.  to  the  said  A,  S«, 
and,  in  c(»isideration  thereof,  the  said  pur- 
cha^ied  premises  have  been  conveyed  by  or 
by  the  direction  of  the  said  A«B.,  onto,  or 
in  trust  for,  the  said  C.  D.,  his  heirs,  ap- 
pointees, and  assigns. 

Covenant, 
Covenant  to      (230.)  And  whoreas  by  indenture  hearias 

stand  seised.        ^  '  "^  ° 

date  on  or  about,  &c.,  and  made  or  expressed 
to  be  made  between  A.  B.  of  the  one  part, 
and  C.  B.  of  the  other  part,  in  consideration 
of  the  natural  love  and  affection  which  the 
said  A.  B.  hath  for  the  said  C.  B«,  he 
the  said  A.  B.  did  thereby  covenant  with 
the  said  C.  B«,  and  his  assigns,  that  he 
the  said  A.  B.  would  thenceforth  during  the 
joint  lives  of  himself  and  the  said  C.  B. 
stfiindand  be  seised  of  all,  &c.  with  the  appur- 
tenances, to  the  use  of  the  said  C.  B.  during 
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the  joint  lives  of  the  said  A.  B.  and  C.  D.^  at 
or  under  the  yearly  rent  of,  &c. 

(231.)  And  whereas  by  an  indenture,  bear-  covenant  to 

^  "*  surrender 

ing  date  on  or  about,  &c.,  and  made  or  ex-  £PJ^®|3er. 
pressed  to  be  made  between,  &c.,  in  consi-  JeyJtudSto 
deration  of  the  said  sum  of  £«-*  into  the  ^Idien^to 
Baid:  of  England,  to  the  credit  of  the  said  **^'*** 
cause,  paid  by  the  said  A.  B.,  certain  copy- 
hold messuages,  tenements,  and  other  here- 
ditaments, in  the  said  indenture  now  in  re- 
cital more  particularly  described,  were,  in 
obedience  to  the  said  decrees  and  decretal 
orders,  covenanted  to  be  surrendered  unto 
and  to  the  use  of  the  said  A.  B.,  his  heirs 
and  assigns  for  ever,  to  be  held  according  to 
the  custom  of  the  manor  of  D.,  by  the  rents 
and  services  anciently  due,  and  of  right  ac- 
customed. 

(232.)  And  whereas  the  said  A.  B.  and  Agreement 

^  ^  ^  to  covenant 

CD.  have  agreed  to  enter  into  a  covenant  that  infant 

o  mortgagee 

with  the  said  E.  F.,  that  the  said  G.  H.,  ^^iL*;^^^^ 
when  and  as  soon  as  he  shall  attain  his  age  SI^rTdbV^' 
of  21  years,  or  when  and  as  soon  as  an  order  c^ncery. 
firom  the  High  Court  of  Chanoery  shall  be  ob- 
tained for  that  purpose,  shall  join  in  the  con- 
veyance and  release  hereinafter  contained ; 
and  that  in  case  the  said  G.  H.  should  de- 
part this  life  before  he  shall  have  executed 
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these  presents,  then  the  heir  for  the  time 
being  of  the  said  G.  H.,  shall  execute  another 
conveyance  of  the  lands,  &c.  hereby  released, 
&c.,  to  such  uses,  and  for  such  ends,  intents, 
and  purposes,  as  are  hereinafter  limited,  ex« 
pressed,  and  declared  of  and  concerning  the 
same,  or  as  are  near  thereto  as  the  change  of 
interests,  the  deaths  of  parties,  or  other  in- 
tervening circumstances  will  admit. 

Curtesy. 
Title  by  the       (03^.)  And  whcrcas  the  said   A.  B.   tle- 

curlesy.  ^ 

parted  this  life  on  or  about,  &c  ,  leaving  the 
Said  B.  B.,  her  eldest  son  and  heir  at  law; 
and  on  her  death  the  said  B,  B.,  the  father, 
as  the  surviving  husband  of  the  said  A.  B., 
became  tenant  for  his  life  by  the  curtesy  of 
En«>'l^nd,  of  the  said  messuage,  lands,  and 
other  hcreuitaments  hereinafter  particularly 
described,  and  intended  to  be  hereby  granted 
and  released,  with  the  appurtenances. 


Deaths. 
Death,  un-    .    (2:]4.)  And  whei'eas  the  said  A.  B.   de- 

111(11  lied.  ^  * 

parted  this  life  on  or  about  the  —  day  of  — , 
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[or,  sometime  in  the  month  of  — ,]  in  the 
year  of  our  Lord  — ,  without  having  ever 
been  married,  (a) 

(235.)  And  whereas  the  said  A.  B.,  one  of  JJfJ^J^Oj'^o"* 
the  persons  on  whose  lives  the  said  hereinbe-  ^^^  ^®" 
fore  in  part  recited  lease  was  granted,  de- 
parted this  life  on  or  about  the  &c. 

(236.)   And  whereas  the  said  A.  B.  de- Death  wuh- 

out  issue. 

parted  this  life  on  or  about  the  &c.,  without 
leaving  issue. 

(237.)  And  whereas  the  said  A.  B.  de- J>^f^otiu. 

^  ^  '  testate,  leav- 

parted  this  life  on  or  about  the  &c.,  intes-  eslw?"^*'' 
tate,  leaving  the  said  B.  B.  and  B.  D.,  his 
coheiresses  at  law,  him  surviving, 

(238.)  And  whereas  the  said  A.  B.  de- Death  of  tea- 

^  ^  taior  with- 

parted  this  life  on  or  about  the  &c.,  without  j*^'  J*^®''- 
having  altered  or  revoked  his  said  will,  and  b^^n^dS" 
the  same  was,  on  or  about  the  &c.,  duly  p'**'®^- 
proved  by  the  said  C.  D.  and  E,  F.,  [or,  by 
the  said  executors]  in  the  Court  of  —  [or, 
in  the  proper  Ecclesiastical  Court.] 

(239.)  And  whereas  the  said  A.  B.  de-i>«athof 

mortgagee, 

parted  this  life  on  about  the  &c.,  intestate,  intestate  aa 

■^  '  '  to  mort- 

gaged estate. 

(a)  Some  consider  it  advisable  to  state  not  only  the 
time  of  death,  but  the  time  and  place  of  burial.  This 
plan,  however,  is  not  generally  pursued. 
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80  far  as  relates  to  the  legal  estate  of  and  in 
the  said  messuages,  lands,  and  other  heredi- 
taments comprised  in  the  said  hereinbefore 
in  part  recited  mortgage,  leaving  the  said 
C«  B.,  his  eldest  son  and  heir  at  law,  him 
surviving. 
Death  of         (240.)  And  whereas  the  said  A.   B.  de- 

co*tl*£t^    Pft^t^d  tl^is  life  on  or  about  the  &c.,  leaving 
•ttrriTing.    ^^  g^jj  Q^  j)^^  j^jg  co-trustee,    him  sur- 
viving. 
Death  of         (g4«l .)  And  whereas  the  said  B,  B.  sur- 

■urviring 

truatMin-    vivcd  his  co-trustces,  the  said  A,  D.  and 

testate  as  to 

tpuitctatea.  E^  F.,  and  afterwards  departed  this  life 
without  having  made  any  conveyance  or  dis- 
position, by  will  or  otherwise,  of  the  said 
trust  estate,  or  any  appointment  of  a  new 
trustee  or  trustees  tliereof,  leaving  C.  B.j 
his  eldest  son  and  heir  at  law,  him  surviving* 

Death  by         (24^.)  And  whcrcas  shortly  after  the  date 
ahipwreck.   ^£  ^^  ^^^  ^jy^  ^^  ^^jj  A.B.,  C.  D.,  and  E. 

F.  were  all  drowned  at  sea  in  their  passage 
from  &c.,  to  &c.,  the  vessel  in  which  they 
sailed  having  been  cast  away  on  her  voyage, 
and  every  person  on  board  the  said  vessel, 
(so  far  as  the  same  can  be  ascertained,) 
having  perished  in  consequence  thereof. 


18.1 
Debenture. 

(243.)  And  whereas  by  two  several  cer-  Dtbeotaret 

•/•  1    1  ,1  1        certifying 

tmcates  or  debentures,  numbered  — ,  under  »ui)>cription 

'  '  and  title  to 

the  hands  of  the  said  trustees  of  the  said  »on«n«»- 
tontine^  bearing  date,  &c.,  they  the  said 
trustees  did  certify  and  declare  that  the  said 
A.  B.  had  subscribed  two  shares  in  the  first 
class  of  the  said  tontine,  and  had  named 
C.  B.  and  D.  B.  his  nominees ;  and  the  said 
trastees  did  by  the  said  debentures  further 
certify  that  the  said  A.  B.,  his  executors, 
administrators,  and  assigns,  should  receive 
two  annuities  of  £— ,  by  equal  half-yearly 
payments,  with  such  additional  interest  as 
from  time  to  time  should  accrue  by  survivor- 
slup  in  the  first  class  of  nominees  of  the  said 
tontine,  one  of  the  said  annuities  to  be  pay- 
able during  the  life  of  the  said  A.  B«,  and 
the  other  for  the  life  of  the  said  C«  D. 


Debt.     See  Composition. 
(244.)  Whereas  A,  B.,  of,  &c«,  is  indebted  Dcttfor 

gooda  told 

unto  the  said  C.  D.  in  the  sum  of  £ — ,  for  »»<i  d«ii- 

rered. 

goods  sold  and  delivered. 
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Agreement       (245.)  And  whcreas  the  said  C.  D.  hath 

deb^'  ***  agreed  with  the  said  E.  F.  to  assign  to  him 
the  said  debt>  in  consideration  of  the  sum 
of£— . 

fch^eduied.  (^46.)  And  .whereas  the  said  A.  B.  is 
indebted  unto  the  several  persons,  parties 
hereto,  of  the  — '  part,  in  the  several  sums  of 
money  set  opposite  to  their  respective  names 
in  the  schedule  hereunder  written,  or  here- 
unto annexed. 

Agreement       (247.)  And  whereas  the  said  A.  B.,  being 

to  assign  ni«*j 

leaseholds    unablc  to  pav  the  whole  amount  of  his  said 

to  trustees  ■•     "^ 

to  pay  debts,  several  debts,  hath  agreed  to  assign  the  said 
leasehold,  messuage,  or  tenements  and  pre- 
mises, subject  to  the  existing  incumbrances 
thereon,  unto  the  said  A.  B.,  upon  trust,  to 
sell  the  same,  and  to  apply  the  money  to 
arise  by  such  sale  in  the  manner  hereinafter 
mentioned. 


Decree.  '  See  Suit. 


Deed.  See  Bargain  and  Sale,  Feoffment,  SfC. 

Deed-poll.  (248.)  Whcrcas  by  a  deed-poll,  or  in- 
strument in  writing,  under  the  hands  and 
seals  of  the  said  A.  B.  and  C.  D.,  endorsed 
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on  the  said  last  mentioned  indenture^  and 
bearing  even  date  therewith,  &c*,  in  consider- 

I  ation  of  &c.,  the  said  A.  B.  and  C.  D.  did  &c. 

(£49.)  Whereas  by  an  indenture,  bearing  indenture 
date  on    or  about  &c.,    and  made  or  ex- 
pressed to  be  made,  between  A.  B.  of  the 
one  part,  and  the  said  C.  D.  of  the  other 

I;  part^  in  consideration  of  &€.,  he,  the  said 

'  A.  B.,  did  &c. 

(250.)  And  whereas  the  several   deeds,  Agreement, 

that  as  title» 

evidences,   and  writinffs,  specified   in    the  deeds  relate 

'  e>   '      r  to  other  pro- 

schedule  hereunder  written,  or  hereunto  an-  pe^j  o'lh* 

'  vendor  of 

nexed,  relate  as  well  to  the  hereditaments  Sm  thl^"* 
comprised  in  the  said  recited  indenture  of  ISouid*have 
,  &c.,  as  to  other  property  of  greater  value  oti^n, 
belonging  to  the  said  A.  B, :   And  upon  the  nanting  to 
treaty  for  the  said  purchase,  it  was  agreed  ***«™» 
that  the  said  deeds,  evidences,  and  writings, 
should  remain  in  the  custody  and  possession 
of  the  said  A.  B.,  his  heirs,  and  assigns,  upon 
his  entering  into  the  covenant  hereinafter 
contained.  (6) 


(If)  The  usual  evidences  of  title    are  the  original 

deeds ;  but  if  these  cannot  be'  delivered,  a  purchaser,  in 

.    the  absence  of  any  express  stipulation  to  the  contrary, 

is  entitled  to  attested  copies,  at  the  expense  of  tho 
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Agreement  (251.)  And  whereas  it  hath  been  agreed 
deeda  shioi  that  the  deeds  and  evidences  of  title  relatinfif 

remain  in  *^ 

J^«Jg°^^'to  the  hereditaments  and  premises  hereby 
Eu^nter'ing  granted  and  released  shall  remain  in  the 
nant*fOT '^*'  possession  of  the  said  A*  B.,  upon  his  enter- 
pro  uct  on.  j^^  .^^^  ^^^j^  covenant  fot.  the  production 

and  delivering  copies  thereof^  as  hereinafter 

is  contained* 
Agreement       (S5S.)  And  whercas  it  hath  been  agreed 
■ahaii  remain  that  the  scvcral  leascs  under  which  the  mes- 

in  the  ^i^i^lt 

ofapartictt.  suages  or  tenements  and  premises  herein- 

lar  person,  °  *^ 

SriSlr'into  m  hefore  described  are  holden,  shall  remain  in 
JJodSJSln?'  ^^^  possession  of  the  said  A.  B.,  upon  his 
entering  into  such  covenant  for  the  produc- 
tion and  delivering  copies  thereof^  as  herein- 
after is  contained. 


vendor,  and  to  a  covenant  for  production  of  the  ori- 
ginals. See  Dare  v.  Tucker,  6  Yes.  460 ;  Boughtan  v. 
Jewell,  15  Yes.  176 ;  Berry  v.  Young,  2  £sp.  Ca.  640,  n ; 
Bardaj/  v.  "Raine,  1  Sim.  &  Stu.  449.  In  the  case  first 
referred  to,  Lord  Eldon  observed,  that  purchasers  have 
set  a  value  upon  attested  copies  which  does  not  belong 
to  them :  they  are  waste  paper  upon  an  ejectment,  ex- 
cept between  the  parties  themselves;  and  the  Lord 
Chancellor  suggested,  that  an  act  of  parliament  should 
be  passed,  declaring  that  a  copy  certified  by  the  Master 
to  be  a  true  copy  should  be  evidence.  See  the  Propo- 
sitions of  the  Real  Prop.  Com.  Third  Rep.  pp.  72,  73. 
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(S53.)  And  whereas  the  title-deeds  and  Afreemem 

on  purchase 

mritings  enumerated  in  the  schedule  thereof  «'  »nuity 

I  ^  to  •oter  into 

[Hereunder  written,  or  hereunto   annexed,  JJodSJSon*' 
concern   the  said    messuages,    lands,   and  Sl^f  onh* 
hereditaments    hereby  charged,    or    made  ihcrc^th!*^ 
chargeable,  with  the  payment  of  the  said 
annuity,  or  yearly  sum  of  £ — ,  and  are  now 
in  the  custody  or  power  of  the  said  A.  B., 
and  upon  the  treaty  for  the  purchase  of  the 
said  annuity,  it  was  agreed  that  the  said 
A.  B.  should  enter  into  a  covenant  with  the 
said  C.  D.  for  the  production  of  the  same 
deeds  and  wHtings  in  manner  hereinafter 
mentioned. 
(254«.)  And  whereas  the  said  A.  B.  isp^wwy®' 

^  *  deed  at  an 

about  to  go  into  parts  beyond  the  seas,  and  «»crow. 
as  the  purchase  made  by  the  said  C.  D«,  as 
aforesaid,  cannot  be  carried  into  immediate 
execution,  it  is  deemed  advisable  that  the 
wid  A.  B.  should,  previously  to  his  depar* 
toe  from  England,  execute  a  conveyance  of 
all  the  said  hereditaments,  to  or  in  favour  of 
the  said  C.  D.,  to  be  deposited  with  the 
8«d  E.  F.,  and  delivered  to  the  said  C,  D., 
on  the  completion  of  the  said  purchase. 

Descent.    See  Heirship. 
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Devise.    See  Will, 

Disclaimer. 

DMirc  of         (255.)  And  whereas  the  said   A.  B.  hath 

mttmSud*  never  acted  in  the  trusts  of  the  said  herein- 

di«ci»iS.*°   before  in  part  recited  will,  [or  settlements^ 

but  hath  refused  to  perform  the  same,  and 

is  desirous  of  disclaiming  the  said  trusts  in 

manner  hereinafter  mentioned,  {cf) 

(d)  In  framing  a  deed  of  disclaimer  it  is  usual  to 
premise  a  recital  to  this  effect.     It  has  been  made  a 
question  whether  a  parol  disclaimer  be  sufficient.      In 
Townson  v.  Tickell,  3  B.  &  A.  31,  Mr,  Justice  Uolroyd 
intimated  that  it  would ;  and  the  author  of  the  Touch" 
ttone  inclined  to  a  similar  opinion ;  for,  in  p.  452,  he 
says,  "  it  seems  a  verbal  waver  is  sufficient. '^     In  a 
recent  case,  Sir  John  Leachf  M.  R.  held,  that  though  a 
trustee  had  never  executed  a  deed  disclaiming  the  trus^ 
yet  his  conduct  might  amount  to  a  disclaimer.     "  It  is 
most  prudent,"  he  observed,  "  that  a  deed  of  disclaimer 
should  be  executed  by  a  person  named  trustee,  who  re* 
fuses  to  accept  the  trust,  ^because  such  deed  is  clear  evi- 
dence of  the  disclaimer,  and  admits  of  no  ambiguity ; 
but  there  may  be  conduct  which  amounts  to  a  clear  dis- 
claimer."   Staceyv,  Elph,  1  Mylne  &  Keen,  199.    The 
leading  cases  on  the  subject  of  disclaimer  are  Adamt  v. 
Taunton,  5  Madd.  435 ;  Crewe  v.  Dickeriy  4  Yes.  97 ; 
Nicloson  V.  Wordsworth,  2  Sw.  365 ;  Toum$on  v.  Tickell, 
utsup. ;  Doe  d.  Smyth  v.  Srm^th,  6  B.  &  C.  1 12  ;  S.  C. 
9  D.  &  R,  136;   and  see   the  cases  reftrred  to  in 
2  Sw.  372,  note. 
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(256.)  Whereas  by  a  deed-poll  or  instru*  gj^^^, 
bent  ia  writings  under  the  hand  and  seal  of 
ithe  said  A,  B.,  bearing  date  the  &C.9  he^ 
Uie  s^d  A.  B.^  did  refuse  to  act  under  or  by 
virtue  of  the  said  hereinbefore  in  part  re- 
cited will^  [or,  settlement,]  or  to  perform  all 
or  any  of  the  trusts,  powers,  or  directions 
therein  contained,  \pr,  to  accept  any  of  the 
estates  or   monies  thereby  given  and  be- 
queathed to  him,]  and    did  disclaim,  re- 
lease, and  relinquish  unto  the  said  C.  D., 
his  heirs,   executors,    administrators,    and 
^signs,  all  that  messuage,   &c.,   and  the 
said  sum  of  £ — ,  and  all  and  every  other 
the  messuages,  lands,  and  hereditaments, 
sums  of  money,  estate,  and  effects  of,  what 
nature  or  kind  soever,  which  were  or  might 
have  been  vested  in  him  the  said  A.  B.  by 
the  said  will  [or  settlement] 

Dower. 

(267.)  And  whereas  the  said  A.  B.  de- ™er*  under 
parted  this  life  on  or  about  the,  &c.,  mtes-  **J^^-  *^ 
^te,  leaving  the  said  B.  B.,  his  eldest  son  and 
heir  at  law,  and  the  said  C.  B.,  bis  widow; 
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whereupon  the  said  C.  B.  became  and  still 
is  entitled  to  dower,  out  of^  or  m  the  said 
premises,  landsy  and  hereditaments,  herein*- 
after  particularly  mentioned  and  described, 
and  intended  to  be  hereby  granted  and  re- 
leased, wkh  the  appurtenances,  (e) 
Title  to  (258.)  And  whereas  the  said  A.  B.  was 

dtir  th.  old    ||j^  ^ifg  ^f  i-hg  ^^^  Q  ^   ^^  ^he  time  when 

he  was  seised  of  the  freehold  and  inheritance 
of  the  said  messuages,  lands,  and  heredita- 
ments; and  the  said  C.  B.  having  departed 
this  life,  she,  the  said  A.  B.,  became,  and 
•till  is,  entitled  to  dower  out  of,  or  in  the 
same  messuages,  lands,  and  hereditaments.(^ 


(«)  See  Dower  Act,  3  &  4  W.  IV.  c.  105,  s.  4,  which 
enacts,  that  no  widow  shall  be  entitled  to  dower  out  of 
any  land  which  shall  have  been  absolutely  disposed  of 
by  her  husband  in  his  lifetime,  or  by  his  will. 

(/)  An  actual  seisin  by  the  husband  is  rendered  un- 
necessary by  the  3  &  4  W.  IV.  c.  105,  s.  3,  which 
enacts,  "  that  when  a  husband  shall  have  been  entitled 
to  a  right  of  entry  or  action  in  any  land,  and  his  widow 
would  be  entitled  to  dower  out  of  the  same  if  he  had 
r^ooYered  possession  thereof,  she  iball  be  entitled  to 
dower  out  of  the  same,  although  her  husband  shall  not 
have  recovered  possession  thereof;  provided  that  such 
dower  be  sued  fbr  or  obtained  within  the  period  during 
which  euoh  kight  of  entry  or  action  might  be  enforced." 
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(259.)  And  whereas  A,  B^  the  wife  of  the  '"diorttu. 

^  -^  '  tie  to  dower 

said  C.  B.,  will,  if  she  survive  the  said  C.  B,  Jjdertkeoid 
become  entitled  to  dower  out  of  or  in  the 
said  hereinbefore  mentioned  piece  or  parcel 
of  land. 

(260.)  And  whereas  the  said  A.  B.  hath  JJ^^^"?** 
requested  the  said  CD,  to  assign  to  her'"^^**'^ 
one  third  part  of  the  said  lands  and  heredita^- 

\  mentSy  as  and  for  her  dower,  which  be  hath 

I  agreed  to  do. 

(2610  And  whereas  the  said  A.  B.  hath^^°^^*^y 
contracted  and  agreed  vrith  the  said  C.  D.  uSS  belong . 
and  £•  his  wife,  for  the  purchase  of  thehu^budr"^ 
dower  and  right  and  title  to  dower  of  the 
sfud  £.  D.  of  or  in  the  said  messuages,  &c., 

*  9X  or  for  the  price  or  sum  of  £7—. 

(262.)  A-nd  whereas  the  said  A.B.  hath  fJ^J^;,V,. 
consented  and  agreed  to  exonerate  and  dis-  dS^/f°^ 
charge  the  said  lands  and  hereditaments  of 
and  from  all  her  right  and  title  to  dower 

i  therein;  and  for  that  purpose  to  join  in  these 
presents  in  manner  hereinafter  mentioned. 

(263.)  And  whereas  the  said  K  D.  hath  £?TSdSSnify 
agreed  to  indemnify  the  said  A.  B.  against  IglAuIT' 
such  dower  of  the  said  C.  D.,  in  manner 
hereinafter  mentioned. 
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Agreement        (264.)  And  whercas  the  said  A.  B.  hatli 

•to  accept  an  ^  ^ 

SS^iuJ!?"  agreed  to  accept  a  clear  annuity  or  yearly 
do  "SI  ^^     sum  of  £ —  for  her  life,  in  lieu  of  her  dower, 
and  in  full  satisfaction  and  discharge  of  all 
right  and  title  to  the  same,  and  of  all  damages 
on  account  thereof. 
DeciM»t|on       (265.)  And  by  the  indenture  now  in  re- 
SJ^r?       cital,  it  was  declared  that  no  widow  of  him 
the  said  A.  B.  should  be  entitled  to  any 
dower  or  right  of  dower,  out  of,  or  in  the 
messuages,  lands,  and  hereditaments  there- 
inbefore granted  and  released,  or  any  part 
thereof,  (g) 

Deed  to  pre.        (266.)   Ajld  whcrCaS   by  a  deed-poll  or  in- 
rent  dower.  ... 

strument  in  writing,  under  the  hand  and  seal 
of  the  said  A.  B.,  bearing  date  on  or  about, 

(g)  The  3  &  4  W.  IV.  c.  105,  enacts,  that  a  widow 
shall  not  be  entitled  to  dower  out  of  any  land  of  her 
husband  when  in  the  deed  by  which  such  land  was  con- 
veyed to  him,  or  by  any  deed  executed  by  him,  it  shall 
be  declared  that  his  widow  shall  not  be  entitled  to  dower 
out  of  such  land,  sect,  6 ;  and  that  a  widow  shall  not  be 
entitled  to  dower  out  of  any  land  of  which  her  husband 
shall  die  wholly  or  partially  intestate,  when  by  the  wOl 
of  her  husband,  duly  executed  for  the  devise  of  freeholds 
estates,  he  shall  declare  his  intention  that  she  shall  not 
be  entitled  to  dower  out  of  such  land,  or  out  of  any  of 
his  land ;  ttct,  7. 
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sc,  he  the  said  A.B.  did  declare  that  no 
low  of  him  the  said  A.  B.  should  be  enti- 

jd  to  any  dower,  or  right  of  dower,  out  of 
br  in  the  messuages,  &c.  comprised  in  and 
^OTeyed  by  the  said  hereinbefore  in  part 
recited  indentures  of  &c.,  or  any  part  thereof. 
^  (267.)  And  by  the  will  now  in  recital,  the  Declaration 

,  ^  by  will  to 

Wdd  A,  B.  did  declare  his  intention  that  no  P'«»en* 

dower. 

jvidow  of  him  the  said  A.  B.  should  be  enti- 

Bed  to  any  dower,  or  right  of  dower,  out  of, 

^  in,  any  manors,  messuages,  lands,  or  other 

hereditaments,  of  which  the  said  A.  B.  should 

die  wholly  or  partially  intestate. 

!   (^8.)  And  whereas  by  a  deed-poll,  or  in-  Releaaeof 

LA-.  .  .  11  dower. 

iKTument  in  writing,  under  the  hand  and  seal 
rfthe  said  A.  B.,  [and  duly  acknowledged 
l>yher  as  her  act  and  deed,]  bearing  date  on 
or  about,  &c.,  she  the  said  A,  B.,  [with  the 
eoncurrence  of  the  saidC.  B.  her  husband, 
^^tified  by  his  being  a  party  to,  and  sealing 
and  delivering  the  deed  now  in  recital,]  {a) 
4id,for  the  considerations  therein  mentioned, 

(o)  See  3  &  4  W.  IV,  c.  74,  a.  77.  The  doubt  which 
^  been  entertained  whether  a  woman,  married  on  or 
li^ore  the  first  January,  1834,  can  release  her  dower 
V  A  deed  acknowledged  according  to  the  act  just  re- 
wred  to,  is  generally  admitted  to  be  a  mere  crotchet. 
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grant,  remise,  release,  dispose  of,  and  for  ever 
quit-claim  imto  the  said  C«  D.,  hia  heirs^  an^ 
assigns,  alltbe  dower  and  thirds,  and  right  and^ 
title  of  dower  or  thirds,  at  the  conunoa  laiv^ 
in  equity,  or  otherwise,  which  the  said  As 
B.  had  or  could,  or  otherwise  might  have, 
claim,  challenge,  or  demand,  of,  into,  or  out 
of  all  and  singular  the  said  messuages,  landsy 
and  hereditaments,  so  conveyed  as  aforesaid^ 
and  of,  into,  or  out  of  the  rights,  members^, 
and  appurtenances  thereto  belongings  or  anyj 
part  thereof. 


Enfeanchisemen  t. 

Contract         (SS&,)  And  whcreas  the  said  A.B.  bath 
chisoment  of  contracted  and  agreed  with  t^esaid  C«  !>• 

copyholds.  ^  .  ^ 

for  die  enfranchisement  of  the  said  copy->. 
hold  or  customary  messui^ea,  lands,  and 
other  hereditaments,  herdbafter  described, 
at  or  for  tbe  price  or  sum.of  Jrr^.  (b) 

(b)  There  are,  at  least,  iwo.  modes  by  which  copy. 
holds  may  be  enfranchised:-^!.  Where  the  lord  being 
seised  in  fee  simple,  conveyahis.estatein  the  copyhold 
to  the  tenant :— r2.  Where  he  exercises  a  pow^  of  en- 
franchisement;  and  some  writers  have  added  a  ihird 
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(270.)  And  whereas  the  said  A.  B.  hath,  j^^^"^ 
m  jponsideration  of  the  sum  of  £ — ,  con- 


node,  TUB.,  where  tihe  lard  releases  to  the  copyholder 
«D  seignioral  rights.     (But  see  1  Scriv.  Copyh.  653. 
3rd.  ed.)     The  conveyance  should  be  made  directly  to 
die  copyholder,  otherwise,  for  some  purposes,  his  copy- 
kid  interest  will  continue.    (1  Scriv.  655.)    The  heir 
tf  a  copyholder  is  capable,  btfore  admittance^  of  being 
enfranchised.  {Wilson  v.  Alkuj  1  Jac.  and  W.  611.)  It 
11  usual  to  state,  by  way  of  recital,  the  seisin  of  the  lord, 
or  bis  power  of  enfranchisement,  and  the  fiiict  of  posses- 
ion by  the  tenant.     If  it  be  intended  that  the  enfran- 
ciused  copyholder  shall  retain  such  right  of  conftnon 
I  widun  the  manor,  as  was  annexed  to  his  customary  es« 
take,  it  ought  to  be  ezpiesaly  granted.    (1  Scriv,  659.) 
I(  however,  the  commonage  be  not  within  the  manor, 
a  grant  is  unnecessary.    The  reason  of  this  difference 
Kerns  to  be,  that,  in  the  one  case,  the  commonage  is 
^ipartenant  to  the  estate ;  in  the  other,  appendant  to 
the  land.    {Crowther  v.  Oldfield,  Salk.  366 ;   Tyrring" 
AaiR*t  Cose,  4  Rep.  37 ;  Bonoick  v.  Matthews,  5  Taunt. 
377.)  If  mines  are  intended  to  be  reserved  to  the  lord, 
they  must  be  reserved  in  express  terms.    (2  T.  R.  701 ; 
1  Scriv.  25.)     If  the  copyholder  hold  other  lands  than 
tbose  enfranchised,  a  clause  declaring  that  the  enfrrau' 
chisement  shall  not  extend  to  any  other  of  the  copy- 
elder's  customary  tenements,  is  commonly  inserted. 
In  addition  to  the  usual  covenants  for  title,  the  lord 
iboold  enter  into  a  covenant  for  the  production  of  the 
tide  deeds  to  the  manor.    In  consequence  of  the  extiu- 
SQiAhment  of  the  copyhold  tenure  upon  an  enfranchise* 
ment,  and  the  consequent  acceleration  of  the  right  of 
enjoyment  under  the  freehold  tenure,  with  all  its  in- 
^^'unbrsnces,  it  is  sometimes  advisable  to  create  a  term 
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tracted  and  agreed  with  the  said  C.  D.  ta 
enfranchise  the  said  messuage,  lands^  and^ 
hereditaments,  and  to  free  and  discharge 
the  same  of  and  from  all  fines,  heriots,  rents, 
suit,  services,  and  customs  whatsoever,  so 
that  the  said  messuage,  lands,  and  heredita- 
ments, shall  henceforth  be  of  freehold,  and 
not  of  copyhold,  tenure. 
frJScwil"'       (271.)  And  whereas  by  an  indenture  of 
M^intment  appointment  and  release  bearing  date  the, 
an  re  ease.  ^^^  ^^^  made,  or  cxprcsscd  to  be  made,  be- 
tween A.  B.  of  &c.,  of  the  first  part,  C.  D. 
of  &c.,  of  the  second  part,  and  the  said 

of  years  out  of  the  copyhold  estate,  before  the  enfran- 
chisement is  effected,  so  that  the  possession,  if  neces- 
sary, may  depend  on  the  term.  For  this  purpose,  a 
license  to  demise  for  a  long  term,  e.  g.  1000  years, 
should  be  obtained  from  the  lord.  The  copyholder 
ought  then  to  demise  to  a  trustee,  declaring  that 
he  shall  hold  the  term  in  trust  for  the  copyholder, 
his  heirs,  and  assigns,  and  to  attend  the  reversion  and 
inheritance  of  the  copyholds,  in  the  mean  time  and 
until  the  copyhold  tenure  shall  be  extinguished ;  and 
after  the  extinguishment,  in  trust  for  the  freeholder, 
his  heirs,  and  assigns,  to  the  end  that  the  reversion  and 
inheritance  of  the  copyhold  tenement  in  the  mean  time, 
and  until  the  copyhold  tenure  shall  be  extinguished, 
^  and  afterwards  to  the  intent  that  the  freehold  estate  in 
the  same  hereditaments,  shall,  by  means  of  the  term, 
be  protected  from  all  incumbrances. 
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!.F.  of  the  third  part,  it  was  witnessed  that 
a  consideration  of  the  sum  of  £—,  to  the 
Md  A.  B.  and  C.  D.  paid  by  the  said  E.  R, 
he  said  A.  B.  and  C  D.,  in  pursuance  and 
iiercise  and  execution  of  the  power  and 
xiwers,  authority  and  authorities,  to  them 
»  either  of  them  belonging,  or  in  them  or 
iither  of  them  vested,  or  them  or  either  of 
ihem  enabling,  did,  by  the  deed  or  instru- 
aent  in  writing  now  in  recital,  sealed  and 
delivered  by  them  both,  in  the  presence  of, 
and  attested  by  the  two  credible  persons 
whose  names  are  thereon  endorsed  as  wit- 
neasea  attesting  the  execntion  thereof,  by 
■he  said  A.  B.  and  C.  D.,  direct,  limit,  and 
ippoint,  that  the  copyhold  hereditameota 
therein  and  hereinafterdescribed,  should  from 
thenceforth  go,  remain,  and  be  to  the  use  of 
•he  said  E.  F.,  his  heira,  and  assigns  for  ever, 
seyered  from  the  said  manor,  and  discharged 
from  all  yearly  and  other  payments,  rents, 
Snes,  hereditaments,  fealties,  suita  of  coiurt, 
and  other  services ;  and  it  was  fiirther  wit- 
ncaaed  that,  for  the  consideration  aforesaid, 
tlie  said  A.  B.  and  C.  D.  did  grant,  bargain, 
"tUj  release,  enfranchise,  and  confirm  unto 
^  Baid  £.  F.  (therein  mentioned  to  be  in 
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his  actual  possession  by  virtue  of  a  bargain 
and  sale  for  a  year,  made  to  him  by  the  said 
A.  B.  and  C  D.  in  consideration  of  five 
shillings  by  an  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  thereof,) 
All,  &c.  with  die  appurtenances :  To  bold 
the  same  unto  and  to  the  use  of  the  said 
£•  F«,  his  heirs,  «nd  assigns,  for  ever^  dis- 
charged from  all  copyhold  and  customary 
services. 

Exchange. 

Agreement  (S7S.)  And  whcreas  the  said  A.  B.  and 
cbange.  '  C.  D.  have  mutually  agreed  to  exchange 
their  said  several  and  respective  lands  and 
hereditaments  for  the  lands  and  heredita- 
ments of  each  other,  [and  to  make  such  re- 
ciprocal conveyances  thereof  2s  are  herein- 
after mentioned.]  (c) 


(c)  In  order  to  perfect  an  exchange  operating  at 
common  law,  an  actual  entry  is  necessary.  UntQ  exe- 
cuted by  entry,  the  parties  have  no  freeehold,  either  in 
deed  or  law;  and  if  one  of  them  die  before  entry,  the 
exchange  will  be  void.  Co.  LUt  50,  b.  It  appears  from 
Madox*$  Form,  AngL  that  in  early  times  an  exchange 
was  a  very  frequent  mode  of  conveyance,  as,  indeed, 
might  be  expected  from  the  small  quantity  of  money 
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(STS.)  And  it  hath  been  agreed  by  and  Agreement 


between  the  said  parties  to  Aese  presents  oj^ney  for 


owdtf. 


ftat  the  said  A.  B.  shall  pay  to  the  said 
C  D.  the  sum  of  £— ,  for  equality  of  ex- 
'diange. 

(874.)  Whereas  by  an  indenture,  bearing  Exchanie, 

date  on  or  about,  &c.,  [or,  by  indenture  of 

lease  and  release,  bearing  date  respectively 

the,  &C.,  the  release  being  made,  &c.,]  and 

made  or  expressed  to  be  made   between 

A..B.  of  the  one  part,  and  the  said  C.  D.  of 

the  otlier  part,  the  messuage,  lands,  and 

other  hereditaments  hereinafter  particularly 

mentioned  and  described,  and  intended  to 

be  hereby  granted  and  released,  with  the 

appurtenances,  were  conveyed  and  limited 

unto  and  to  the  use  of  the  said  C.  D.,  his 

beirs,  and  assigns,  for  ever,  in  exchange  for 


^en  in  circulation.  At  the  present  day  it  is  but  seldom 
^^d ;  and  when  employed,  the  conveyance  is  made  to 
operate  under  the  Statute  of  Uses,  in  order  to  avoid  the 
necessity  of  an  actual  entry.  The  expense  and  incon- 
venience resulting  from  the  warranty  incident  to  an 
exchange,  combined  with  other  obvious  causes,  have 
^^ccasioned  this  disuse;  and  reciprocal  conveyances, — ^the 
one  in  consideration  of  the  other, — are  now  commonly 
substituted  for  an  exchange. 
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certain  lands  and  other  hereditaments  therein 
particularly  mentioned  or  referred  to. 
Agreement        (276.)  And  whcrcas  the  said  A.  B.  and 

for  mutual 

release  of    C.  D,,  beinfi^  respectively  satisfied  with  the 

warranty  in.  ^  o  r  j 

afiag*!**  **'  ^^^"^  *^  *^^  manors  and  other  hereditaments 
exchanged  by  them  as  aforesaid,  have  agreed 
to  execute  such  releases  as  are  hereinafter 
contained  of  the  right  of  re-entry;  and  the 
benefit  of  the  warranty  incident  at  law  to  the 
said  exchange^  and  of  the  right  of  re-entry 
in  case  of  eviction  under  the  clauses  for  that 
purpose^  contained  in  the  said  indenture  as 
hereinbefore  is  recited,  {d) 


Executors.     See  Probate^  Will. 

-  » 

Exl'ENT.     See  Writ. 


Felo  de  se. 


findii'^the        ^^'^^)  Whereas  it  hath  been  represented 
feS^de  si     ^^  ^®>  ^y  ^^^  Commissioners  of  our  Treasury, 


(d)  See  Touch.  290;  BustariTs  Case,  4  Rep.  121 
Co.  Litt.  73,  b. 
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'that  by  an  inquisition  taken  at^  &c«^  in  our 
county  of  &c.,  before  A.  B*,  one  of  our 
coroners  of  our  said  county^  it  was  found 
that  C.  D.^  of^  &c.,  feloniously^  wilfully,  and 
of  his  malice  aforethought^  did  kill  and 
murder  himself. 

(277.)  And  whereas  it  hath  been  further  J^SSJ^^S 
represented  to  us  by  the  said  Commission- Jjj*^®'-^'*' 
ers  of  our  Treasury,  that  by  an  inquisition 
taken  by  a  writ  ad  melius  inquirendum  issued 
out  of  our  Court  of  King's  Bench  at  West- 
minster^  taken  at,  &c.,  in  our  said  county  of 
&c.,  on  the^  &c.,  it  was  found  that  the  said 
C«  I>.  was,  at  the  time  of  his  deaths  pos- 
sessed of,  &c.,  and  that  the  several  persons 
following  were,  at  the  time  of  the  death  of 
the  said  C.  D.,  indebted  to  him  in  the  re- 
spective moneys  hereinafter  mentioned  for 
rent  then  due  and  in  arrear,  from  the  said 
several  persons  respectively  to  the  said  C. 
D.,  (that  is  to  say,)  6.  B.  of,  &c.,  in  the 
sum  of,  &c. 

(278.)  And  whereas  it  hath  been  further  Memorial  or 
represented  to  us  by  the  said  Commission- of/cfo^tcM. 
ers  of  our  Treasury  that  the  said  B.  B.,  &c., 
did»  by  their  memorial,  presented  unto  the 
said  Commissioners  of  our  Treasury,  on 
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behalf  of  themselves,  and  die  other  legatees 
named  in  the  will  of  the  said  C.  D.>  state 
(hat  the  said  C.  D.,  by  his  last  will  and 
testament,  bearing  date,  &c.»  gave  and  be- 
queathed, &c. ;  and  the  said  B.  B«,  &c.5 
prayed  such  relief  in  the  premises  as  to  the 
said  Commissioners  of  oiur  Treasiuy  should 
aeemmeet* 
Recommcn.      (S79.)  And  wheroas  our  said  Commission* 

dation  to  the  '^ 

crown  to      ers  bave  recommended  unto  us  to  ^rant  the 

grant  the  ^ 

forfeited  ^  P^^P^^^y  ^  forfeited  to  us  as  aforesatd,  in 
jtio  de  if.    ^jjg  manner  hereinafter  mentioned. 


Feoffment. 
Feoffment        (280.)  Whereas  by  indenture   of   feoff- 

and  livery 

of  leuin.  ment^  bearing  date>  &C.9  and  made^  &c.^  and 
by  Uvery  of  seisin  made  according  to  the 
form  and  effect  thereof^  the  messuages, 
landsy  and  other  hereditaments  hereinafter 
particularly  mentioned  and  described,  and 
intended  to  be  hereby  granted  and  released, 
with  the  appurtenances,  were  enfeoffed  and 
conveyed  unto  and  to  the  use  of  the  said 
A.  B.,  his  hdf s,  and  assigns  for  ever. 


SOS 
Fiat.    See  Bankruptcy. 

Fine. 

(281.)  And,  by  the  indenture  now  in  re- po^«5«»t  to 

^  ^  '     "^  levy  fine  and 

cital,  the  said  A.  B.  did  covenant  that  he  and  ?J*!2[;**^° 

or  lUefl* 

C,  his  wife,  would,  in  or  as  of  -^  term  then 
next,  [pry  in  or  as  of  the  then  next  General 
Session  of  Assizes  for  the  county  palatine  of 
Lancaster  or  Chester,]  levy  unto  the  said 
C.  D.  and  his  heirs,  a  fine  sur  cognizance  de 
droit  come  ceo,  &c.,  of  the  said  messuages, 
lands,  and  other  hereditaments;  and  the 
said  A.  B.,  and  C.  his  wife,  did  direct  and 
declare  that  the  said  fine  should  enure  to  the 
use,  &c. 
(282.)  And  whereas  the  said  fine  so  cove-  t****  ^n*  , 

^  ^  was  levied  in 

nanted  to  be  levied  as  aforesaid  by  the  said  gJJJSS^**' 
A.  B.,  and  C.  his  wife,  was  duly  levied  by 
them  unto  the  said  C.  D.,  in  or  as  of  — 
term  now  last  past,  [or,  in  or  as  of  the  last 
Oieneral  Session  of  Assizes  held  for  th^ 
County  Palatine  of  Lancaster,  or  Chester,] 
pursuant  to  the  said  recited  agreement  or 
covenant  for  that  purpose. 

(283.)  And  whereas  in  pursuance  and  part  '^f^^^ 
performance  of  the  said  agreement  on  the  S^dSJeS*** 

thereof. 
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part  of  the  said  A.  B.  and  C.  hid  vrife^  they^ 
the  said  A.  B.^  ad  C.  his  wife^  have,  in  or  as 
of —  term  now  last  past,  duly  acknowledged 
and  levied  one  fine  sur  cognizance  de  droit 
come  ceOy  ^c,  unto  the  said  C.  D.  and  his 
heirs,  (among  and  together  with  other  here- 
ditaments,) the  said  one  undivided  moiety  or 
equal  half  part  or  share  hereinafter  granted 
and  released,  of  and  in  the  said  messuages, 
lauds,    and  hereditaments    hereinafter    de- 
scribed, and  of  and  in  their  appurtenances  f 
but  no  uses  have  yet  been  declared  of  the 
eaid  fine. 

Conveyance      (284.)  Whcrcas  by  a  fine  sur  cognisance 
de  droit  come  ceo^  &c.,  duly  acknowledged 
and  levied  by  the  said  A.  B.,  and  C.  his  wife, 
in  or  as,  &c.,  in  pursuance  of  a  covenant 
for  that  purpose  entered  into,  by  an  inden- 
ture bearing  date  &c.,  and  made  Sec,  and 
by  force  of  a  declaration  of  the  uses  of  the 
said  fine  in  the  same  indenture  contained, 
the    messuages    and   other    hereditaments 
hereinafter  particularly  mentioned,  and  in- 
tended to  be  hereby  granted  and  released, 
with  their  appurtenances,  were  limited  and 
assured  unto  and  to  the  use,  &c. 

Conveyance      (285.)  Whereas  by   indentures  of  lease 
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•and  release,  bearing  date  respectively  the  JJ^^JJ* 
&c.,  the  release  being  made  or  expressed  *"*• 
to  be  made  between  A,  B.  and  C.  his  wife 
of  the  first  part,  C.'D.  of  the  second  part, 
and  £.  F.  of  the  third  part,  and  by  a  fine 
sur  cognizance  de  droit  come  ceo,  &c.,  duly 
acknowledged  and  levied  by  the  said  A.  B. 
and  C.  his  wife,  in  or  as  of  —  term,  in  the 
—  year  of  the  reign,  &c.,  in  pursuance  of  a 
covenant  for  that  purpose  entered  into  by 
the  said  A.  B.,  in  and  by  the  said  indenture 
of  release,  and  by  force  of  a  declaration  of 
the  uses  of  the  said  fine  in  the  same  inden- 
ture contained,  in  consideration  of  the  sum 
of  £—  to  the  said  A*  B.,  paid  by  the  said 
C.  D.,  the  messuages,  lands,  and  other 
hereditaments  hereinafter  particularly  men- 
tioned, and  intended  to  be  hereby  granted 
and  released,  with  the  appurtenances,  were 
conveyed,  limited,  and  assured  unto  and  to 
the  use,  &c. 

(286.)  Whereas  a  fine  sur  cognizance  d^l^^^^^i^ 
droit  come  ceo,   &c.,  was,  in,  or  as  of  —  JngJ^d^i^^i 
term,  in  the  —  year  of  the  reign,  &c.,  ac-  a?Sd  wSne. 
knowledged  and  levied  in  His  Majesty's  Court 
of  Common  Pleas  at  Westminster  by  A.  B, 
and  C.  D.,  as  cognizors  thereof,  to  E.  F. 
and  6.  H.,  as  cognizees  thereof,  of  the  mes- 
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suages,  lands,  and  other  hereditaments  here- 
inafter mentioned,  (that  is  to  say),  [here  in^ 
sert  parcels  from  the  Jine^.  And  whereas 
the  said  B.  B.  is  entitled  to  the  said  mes- 
suages, lands,  and  other  hereditaments  com- 
prised in  the  said  fine,  and  is  desirous  that 
an  entry  should  be  made  for  the  purpose  of 
avoiding  the  effect,  if  any,  of  the  said  fine, 
and  of  all  and  every  other  fine  and  fines,  if 
any,  that  have  been  levied  adverse  to  the 
right  of  the  said  B.  B.,  or  to  the  right  of  any 
person  under  whom  he  may  or  ought  to 
claim,  (e) 

Freight. 

Agreement        (287.)  Whcrcas    the   said    A.   B.    hath 

to  let  ship  to 

freight.  agreeed  to  let  to  fi*eight,  and  the  said  C.  D. 
hath  agreed  to  hire,  the  ship  or  vessel  called 
— ,  [or,  —  tons  of  the  ship  or  vessel  called 
*-,]  of  the  burthen  of  &c.,  or  thereabouts, 
upon  the  terms  hereinafter  mentioned* 


(e)  These  are  the  Recitals  usually  inserted  in  a  power 
of  attorney  to  enter  and  avoid  a  fine.  Care  should  be 
taken  that  the  parcels  correspond  with  the  description 
given  in  the  fine ;  and  when  the  entry  is  made,  (which 
must  be  on  the  land),  it  should  be  declared  to  be  for  the 
express  purpose  of  avoiding  the  fine.  See  5  Crui.  Dig. 
254. 
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(288.)  Whereas  A.  B.,  master  of  the  ship  ^';^  ^,,,1 
or  vessel  caUed  — ,  of  the  burthen  of  —  i'b^h  J&t'^^ 
tons^  or  thereabouts^  being  about  to  under-  utto'r^efght! 
take  a  voyage  to  — ,  and  thence  to  — ,  hath 
by  charter-party,  [or^  bill  of  ladingj  dated 
&C.4  let  unto  the  said  C.  D.  —  tons  of  the 
said  ship's  tonnage,  for  her  said  intended 
voyage,  to  be  laden  with  -— ,  within  such 
time,  and  in  such  manner,  as  in  the  said 
charter-party  [or,  bill  of  lading]  is  men- 
tioned, at  the  price  of—  per  ton  for  freight, 
primage  and  average^  as  accustomed. 

Grant.    See  Advowson,  Annuity. 
Guardian. 

• 

(289.)  And  whereas  by  a  deed-poll  or  in-  ^JJJ'of" 
strument  in  writing,  bearing  date  &c.,  under  fX^tf"  ^^ 
the  hand  and  seal  of  the  said  A.  B.,  (after 
reciting  that  the  said  A.  B.  had  attained  the 
age  of  fourteen  years  and  upwards,)  he  the 
said  A.  B.  did  nominate  and  appoint  the  said 
C.  D.  to  be  his  guardian  and  curator,  until 
he  should  attain  the  age  of  twenty-one 
years.  (/) 

(/^  See  Mr.  Hargrave's  note  to  Co.  Litt.  88,  b.  n. 
66|  and  Bac.  Abr.  tit.  <<  Guardian." 
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^Mt^Jf*  (290.)  And  whereas  by  an  order  of  the 

Sr^o?  ^^  High  Court  of  Chancery,  bearing  date  the 
^^^'^         &€.,  A.  B.  of  &c.,  hath  been  appointed  the 

lawful  guardian  of  the  said  CD. 
Appoint-  (291.)  And  the  said  testator,  bv' the  said. 

b"^if°*     ^^'*  appointed  the  said  A.  B.  and  C.  D.  to 
be  guardians  of  the  persons  and  estates  of 
his  said  son,  A.  A.,  during  his  minority,  and 
of  his  said  daughter,  C.  A.,  during  her  mi- 
nority or  discoverture. 
Renunda.        (292.)  And  whereas  by  a  deed  poll,  or 

tion  of  trusts  ...  r       ^ 

d?Rn  w""  instrument  in  writing,  under  the  hand  and 
seal  of  the  said  A.  B.,  bearing  date  &c.,  he 
the  said  A.  B.,  did  waive,  disclaim,  relinquish, 
and  wholly  give  up  all  and  every  the  gifts, 
devises,  bequests,  trusts,  powers,  and  autho- 
rities whatsoever,  in  and  by  the  said  will 

given  to  and  reposed  in  him,  and  did  also 
waive,  renounce,  disclaim,    and  refuse  to 

accept  the  said  guardianship. 


Heirship. 

Pedigree.  (ggg^)  ^^j  whcpcas  the  Said  A.  B.  is  the 
eldest  son  and  heir  at  law  of  the  said  B.  B., 
who  was  the  elder  brother  and  heir  at  law 
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of  the  said  C.  B.,  who  was  the  eldest  i^on  aiid 
heir  at  law  of  the  said  D.  B.  (g). 

{294.)  And  whereas  the  said  A .  B.  de*  IS?he?3hip. 
parted  this  life  on  or  aI)out  &c.,  intestate, 
leaving  the  said  C.  B.,  his  eldest  son  and 
heir  at  law. 

(^5.)  And  whereas  the  said  A.  B.  and  i^.^^'JjJjSJfd. 
C.  B.  are  all  infants,  under  the  age  of  twenty- 
one  years,  and  are  the  only  sons  and  co-heirs 
at  law,  according  to  the  custom  of  gavelkind, 
in  the  said  county  of  Kent,  of  the  said  B.  B. 

(296.)  And   whereas  the'  said  A.  B.  and  Heirship  of 

_  ,    .        coparcener*. 

v/.  B.  are  the  daughters,  and  only  surviving 
children  of  the  said  B.  B.,  the  son,  who  was 
the  only  son  and  heir  at  law  of  the  said  B.  B., 
the  testator ;  and,  as  such,  are  the  co-heirs 
of  the  said  B.  B.  their  father,  and  the  said 
»•  B.  their  grandfather. 

(297.)  And  whereas  the   said  A.  B.  de-  Heirship  in 
parted  this  life  on  or  about  the  &c.,  where- 
upon the  said  C,  B.  became  seised  of  the 
said  messuages,  lands,  and  other  heredita- 
ments comprised  in,  and  conveyed  by,  the 


te)  As  to  proving  pedigrees,  see  Appendix,  Note  (D.) 
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Deicent  of 
t9e,  now 
veiled  in 
heireee  or 
her  hnsband. 


Descent  of 
fee  lul^ect 
to  a  mort- 
gage. 


netcent  of 
legal  estate 
in  part  of 
certain 
estates. 


said  hereinbefore  in  part  recited  indentures 
of,  &c«  with  the  appurtenances,  for  an  estate 
taO  male,  [or,  female]  in  possession. 

(^8.)  And  whereas  upon  the  death  of  the 
said  A.  B.  the  legal  estate  in  fee  simple  of 
and  in  the  said  messuage,  lands,  and  other 
hereditaments,  reconveyed  to  the  said  B.  B. 
as  aforesaid,  descended  upon  the  said  D.  IX 
as  heiress  at  law  of  the  said  B.  B.,  and  the 
same  is  now  vested  in  the  said  D.  D.,  or  in 
her  said  husband  in  her  right 

(299.)  And  whereas  the  said  A.  B.  de- 
parted this  life  on  or  about  the  &c.,  intestate, 
leaving  the  said  C.  B.  his  eldest  son  and  heir 
at  law,  whereupon  the  legal  estate  in  fee 
simple,  of  and  in  the  said  messuages,  landis, 
and  other  hereditaments,  comprised  in  and 
conveyed  by  the  said  hereinbefore  in  part 
recited  indentures,  of  &c.,  descended  upon, 
and  became,  and  now  are  vested  in,  the  said 
C.  B.,  subject  to  the  repayment  of  the  said 
sum  of  £ —  and  interest,  [or,  subject  to  the 
said  term  of  —  years,  and  the  principal  mo- 
ney and  interest  thereby  secured.] 

(300.)  And  whereas  the  said  A.  B.  de- 
parted this  life  on  or  about  &c.,  intestate, 
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having  the  said  C.  B.,  his  daughter  and  only 
ehOd  and  heiress  at  law,  whereupon  the  le- 
gal estate  in  fee  simple  of  and  in  one  undi* 
vided  third  part  or  share  of  the  manors  and 
other  hereditaments  comprised  in  the  here- 
inbefore in  part  recited  indentures  of,  &c., 
descended  ux>on,  and  became,  and  now  are 
vested  in  the  said  C.  B.,  as  tenant  in  common 
with  the  said  E.  F.  and  G.  H. 
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Inclosure. 
(301.)  And  whereas  it  would  be  ad  van- Expediency 

^  ,  ,  .     of  Inclosure 

tageous  to  the  several  persons  interested  m  Act. 
the  said  commons  and  waste  lands,  if  the 
same  were  divided  and  inclosed,  and  speci- 
fied parts  or  shares  thereof  allotted  to  the 
several  persons  interested  therein,  according 
to  their  respective  estates,  rights,  and  in* 
terests  in  the  same ;  but  the  beneficial  pur- 
poses aforesaid  cannot  be  effected  without 
the  aid  and  authority  of  parliament. 

(302.)  And  whereas  the  said  common  and  m.  Another 
waste  grounds  in  their  present  state  are  in- 
capable of  any  considerable  improvement, 
but  if  the  same  were  divided  and  allotted 
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between  and  amongst  the  several  persons 
interested  therein,  according  to  their  respec- 
tive properties,  rights,  and  interests,  and 
such  allotments  enclosed,  the  same  might  be 
cultivated  and  improved  to  the  manifest  ad- 
vantage of  the  said  several  persons ;  and 
such  division,  allotment,  and  inclosure,  would 
tend  greatly  to  the  improvement  of  their  es- 
tate ;  but  such  division,  allotment,  and  in- 
closure, cannot  be  effected  without  the  aid 
and  authority  of  Parliament. 
Inclosure         (303.)  And  whcreas  by  an  Act  of  Parlia- 

Act,  appoint-        ^  '  •' 

8?oner8?"**''  ^icnt  made  and  passed  in  the  —  year  of  the 
reign  of  &c.,  intituled  "An  Act,  &c."  A.B., 
of  &c.,  and  C.I).,  of  &c.,  were  appointed 
Commissioners  for  the  purpose  of  dividing^ 
enclosing,  and  allotting,  &c.  (a) 


(a)  If  a  title  depend  on  an  Inclosure  Act,  it  is  necessary 
to  show  not  only  a  good  title  to  the  allotment,  but  also 
to  the  estate  or  interest  in  respect  of  which  the  allot- 
ment was  made.  And  if  the  allotment  be  made  in  re- 
spect of  different  estates,  held  under  different  titles,  any 
part  of  the  allotment  is  subject  to  each  of  the  titles;  and, 
consequently,  as  no  appointment  can  be  made  without 
an  act  of  Parliament,  it  is  necessary  that  the  several 
titles  should  be  proved  before  any  part  of  the  allotment 
can  be  strictly  marketable.  Mr.  Preston  mentions  a 
case  in  which  it  was  reasonably  computed  that  there 
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(SO*.)  And  whereas  by  an  award  in  writ-  ^JJjJ^'f °cio- 
ing,  bearing  date  &c.,  under  the  hands  of"""^^'* 


must  have  been  two  hundred  different  abstracts  to  show 
the  real  state  of  the  title. 

A  purchaser  is  entitled  to  a  King's  Printer's  copy  of 
the  Private  Act  of  Inclosure,  which  is  usually  rendered 
admissible  as  evidence;  but  if  there  be  no  clause  to  that 
efiect,  then  the  copy  should  be  verified  by  an  examina- 
tion of  the  original  in  the  parliamentary  office.     The 
copy  of  the  Act  should  be  accompanied  with  a  copy  of, 
or  an  extract  from,  the  award  of  the  Commissioners. 
From  these  documents  it  may  be  ascertained,  whether 
or  not  the  award  was  made  according  to  the  directions 
of  the  Act;  and  whether  or  not  the  allotment  was  made 
in  respect  of  the  property  to  which  a  title  is  shown.     If 
the  award,  as  is  frequently  the  case,  omits  to  state  spe- 
cifically the  property  in  respect  of  which  the  allotment 
f  aa  made,  proof  of  identity  must  be  adduced. 

.  If  an  allotment  be  made  to  one  who  proves  to  be  not 
the  only  proprietor,  and  the  other  persons  entitled, 
have  no  estate  expressly  given  to  them,  yet  it  is  held 
that  the  allotment  shall  enure  to  the  benefit  of  all  per- 
sons interested.  Doe  d.  Sweeting  v.  HeUardy  9  B.  &  C. 
801. 

We  may  add  that  every  allotment  is  of  the  tenure  of 
free  and  common  socage,  even  if  given  in  respect  of 
lands  of -copyhold  or  leasehold  tenure.  Doe  d,  Loioes 
▼.  Davidson,  2  M.  &  S.  175;  Toionleyv.  Gifes(w,2T.R. 
701;  Bcw//  V.  iodrell,  2  T.  R.  424;  Doe  d.  Sweeting  v. 
Hellard,  9  B.  &  C.  790,  This  consequence  is  usually 
obviated  by  an  express  provision  in  the  act,  that  all  al- 
lotments shall  be  of  like  tenure  with  the  lands  in  respect 
of  ^hich  they  are  made. 
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the  CommissioneFs  named  and  appointed  in 
and  by  an  Act  of  Parliament  made  and. 
passed  in  the  &c.,  intituled  **  An  Act  &c/' 
the  said  Commissioners  did  assign,  set  out, 
and  allot  unto  the  said  A.  B.  the  piece  or 
parcel  of  land  therein  and  hereinafter  de- 
scribed,  and  intended  to  be  hereby  granted 
and  released  with  the  appurtenances,  in  risht 
of  the  lands  and  heredilents  comprisSfia 
the  said  indentures  of  lease  and  release,  of 
the  &c. 
J<^Another     (305.)  And  whercas  under  or  by  virtue  of 
an  Act  of  Parliament  made  and  passed  in  the 
—  year  of  the  reign  of —  intituled  "An  Act 
for  dividing  and  enclosing  the  open  and 
common  fields,  meadows,  common  and  waste 
grounds,  in  the  lordship  of  &c/'  such  of  the 
messuages,  lands,  and  hereditaments  as  are 
in  the  schedule  hereunder  written,  or  here- 
unto  annexed,  mentioned  to  be  of  the  nature 
of  copyhold  and  not  of  freehold  tenure,  were 
allotted  by  the  Commissioners  under  the  said 
Act  in  lieu  of  the  copyhold  lands  so  devised 
by  the  said  will  of  the  said  A.  B.,  as  aforesaid* 
di^nSrSJu      (306.)  And  whereas^  at  and  subsequently 
SSSiSdel.  *^^^®  respective  times  of  passing  the  said 
ijSt«f '**   recited  acts  of  the  &c.,  and  of  making  the 

which  allot- 
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said  respective  awards,  the  said  A.  B»  ^'^^AS^HS^II^j^ 
seised  of,  or  otherwise  well  entitled  to,  divers  S5iJii*t"" 
messuages,  cottage,  farm,  lands,  tenements,  ominIon°by 
and  hereditaments  of  different  tenures,  si*  lu^ent^*'' 
tuate  &c.,  held  by  him  for  different  estates, 
and  tuider  various  different  titles;  but  the 
said  Commissioners,  acting  in  the  execution 
of  the  said  respective  Acts  of  Parliament, 
did  not  by  their  said  respective  awards  set 
out  distinct  and  several  allotments,  for,  or  in 
lieu,  or  in  respect  of  such  respective  mes- 
suages, cottages,  farms,  lands,  tenements, 
and  hereditaments,  distinguishing  the  same 
respectively,  and  the  titles,  estates,  and  te- 
nures^ in  respect  of  or  under  which  they 
were  allotted  or  ex.changed ;  and  it  is  there- 
fore expedient  that  provision  should  be  made 
fc(t  supplying  such  omission  as  aforesaid  of 
the  said  Commissioners,  in  the  manner  here- 
inafter mentioned ;  but  the  same  cannot  be 
effected  without  the  aid  and  authority  of  * 
ParliaQient. 

(307.)  And  whereas  the  said  A,  B.  and  c«^*«**« •' 
C.  D,,  as  such  Commissioners  as  aforesaid,  •*onerMto 
by  a  certificate  or  instrument  in  writing, 
under  their  respective  hands,  bearing  date 
&c.,  did  consent  that  the  sum  of  £^—  should 
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be  charged  on  the  allotment  hereinbefore 
mentioned  to  have  been  made  to  the  said  £. 
F.,  which  said  sum  of  £—  they  the  said  A, 
"A.  and  C.  D.  did  adjudge  to  be  necessary  to 
pay  and  deftay  the  share  of  him,  the  said 
E.  F.  of  the  charges  and  expenses  incident 
to  and  attending  the  obtaining  the  said  here- 
inbefore in  part  recited  act,  and  of  carrying 
the  same  into  effect,  and  of  charging  the 
said  lands  by  these  presents,  {h) 


Indemnity. 
Agreement       (308.)  And  whcreas  it  appears  that  the 

to  Indemnify       /  \  ^'^ 

purchsMron  said  hereinbefore  iu  part  recited  indentures  of 

accoant  of  -^ 

titie'^eedf.  mortgage  of  the  &c.,  and  all  subsequent  as- 
signments thereof  up  to  the  day  of  the  date 
of  the  said  indenture  of  &c.,  are  not  among 
the  title-deeds  belonging  to  the  said  manor, 
messuages,  lands,  and  hereditaments ;  and  it 
being  alleged  that  the  same  are  lost  or  mis- 
laid, it  hath  been  agreed  that  the  said  A.  B. 
should  be  indemnified  as  hereinafter  men- 
tioned. 


{h)  See  41  Geo.  III.  c.  109^  8.  30. 
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(S09.)    And  whereas  various  objections  objjwtiont 

were  on  the  part  of  the  said  A.  B.  taken  (SSJii??** 
to  the  title  of  the  said  C.  D,  to  the  mes- '*^'^-''- 
suagesy  lands^  and  other  hereditaments  com- 
prised in  the  said  hereinbefore  in  part  re- 
cited indentures  of  &c.  And  whereas  in 
order  to  induce  the  said  A.  B.  to  complete 
the  said  purchase,  notwithstanding  such  ob- 
jections, he  the  said  C.  D.  hath  proposed 
and  agreed  to  indemnify  the  said  A.  B.,  his 
heirs,  appointees,  and  assigns,  in  manner 
hereinafter  expressed ;  and  the  said  A.  B. 
hath  completed  his  said  purchase  upon  the 
faith  of  such  agreement. 

(310.)  And  whereas  the  said  A.  B.  and  ;j8J^£j;j 
C.  D.  have  applied  to  the  said  parties  hereto  lo'^eofor^ 
(tf  the  second  part,  and  requested  them  to  order  to're." 
take  measures  for  enforcing  the  benefit  of    ' 
the  said  several  securities  against  the  said 
E.  F.,  as  the  means  of  relieving  the  said 
A.  B.  and  C»  D.  from  their  respective  liabi- 
lities as  the  sureties  of  the  said  £.  F. ;  and 
the  said  parties  hereto  of  the  second  part 
have  consented  and  agreed  to  comply  with 
that  request,  so  far  as  to  them  shall  seem 

espedieiit,  upon  the  terms  that  the  said  A.  B, 

L 
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and  C.  D«  shall  indemnify  the  said  parties 
hereto,  of  the  second  part,  from  and  against 
all  losses  and  expenses  to  be  incurred  by 
them  by  reason  of  any  measures  to  be  adopted 
for  enforcing  the  benefit  of  the  said  securi- 
ties as  aforesaid. 
tofSd?mniiy     (^l^O  ^^^  whereas  upon  the  treaty  for 
IJ^^STrent  *^®  said  purchase  it  was  agreed  that  the  said 
Mator^     A.  B.  should  indemnify  the  said  C.  D.  against 
the  said  rent  and  covenants  in  the  manner 
hereinafter  expressed. 
:^tpur.         (312.)  And  whereas  the  said  messuages^ 
r<J?toarStI  ^^'^ds,  and  other  hereditaments  comprised  in 
SSfSeS  to  and  conveyed  by  the  said  hereinbefore  re- 
«o  parchMe/ cited  indentures  Of  &C.9  [conveyance  to  pur- 

as  an  indeiU'     -m  ^  «  •  1  ^ 

nity.  chasergj  are  subject  to  the  pajnnent   of  a 

yearly  rent-<^harge  or  annual  sum  of  £— -, 
under  or  by  virtue  of  an  indenture,  bearii^ 
date  &c.,  and  made  between  &c.:  And 
whereas  for  the  purpose  of  indemnifying  and 
exonerating  the  said  A.  B.j  and  also  the 
said  messuages,  lands,  and  hereditaments  of 
and  from  the  payment  of  the  said  yearly 
rent-charge,  the  said  d  D.  hath  agreed  to 
demise  the  lands  and  hereditaments  herein- 
after described,  unto  the  said  A.  B.  for  the 
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term,  and  upon  the  trusts,  hereinafter  men- 
tioned, (a) 


Infant.    See  Age. 

(S13.)  And  whereas  the  said  A,  B.  is  the  That  heir  at 
eldest  son  and  heir  at  law  of  the  said  C.  D.,  ggJtLMid 
and  is  an  infisint  under  the  age  of  twenty-one  Jj£n^33l? 
years,  and  it  is  intended  that  he  should  exe-  de^obudnVd 
cutfe  these  presents  after  he  shall  be  adult,  of  chancerr. 
or  an  order  of  the  High  Court  of  Chancery 
shall  be  obtained  for  that  purpose. 

(314.)  And  whereas  by  an  order  of  the  Bafartnct  to 

^  ^  ^  Masttrtoin. 

High  Court  of  Chancery,  bearing  date  the  Jjjj*,^; 
&Cm  made  by  &c.,  in  the  matter  of  the  said  ]!rtS^^^ 
A*  B.,  an  infant,  on  the  petition  of  the  said  ^60.^*  '^' 
C.  D.,  it  was  ordered  to  be  referred  to  the 
Master  in  rotation,  to  inquire  how  the  estate 
in  the  said  petition  mentioned,  (being  the 
hereditaments  comprised  in  the  hereinbefore 
in  part  recited  indenture  of  mortgage,)  was 


"    I* 


(fl)  IndemnitieB  of  this  kind  are  framed  in  a  mriety 
tf  ways.  Sometimes  part  of  &e  puvchase^money  k 
iiiTested  in  the  funds  in  the  names  of  trustees,  or  a 
bond,  or  a  warrant  of  attorney  is  given.  Sometimes  an 
estate  is  demised  for  a  long  tenn<»  or  the  fee  conveyed, 
or  it  is  charged  with  a  rent. 
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vested  in  the  said  A.  B.,  and  whether  he  was 
an  infant  and  trustee  within  the  intent  and 
meaning  of  the  act  of  Parliament  passed  in 
the  first  year  of  the  reign  of  his  present 
Majesty,  cap,  60. 
Report  of        (315.)  And  whereas  B.  B.^  the  Master  in 

'If  aster  find* 

lag  Infant  a  rotation,  to  whom  the  said  matter  was  re- 

truAtee  with- 

i°w^*iv'c.  fe^^^d*  ^y  his  report,  bearing  date  the  &c., 
^-  found  that  the  said  principal  sum  of  £— , 

secured  by  the  said  indentures  of  the  ftc, 
and  the  interest  thereon,  had  been  paid  off 
and  discharged  in  the  lifetime  of  the  said 
C.  D.  in  manner  aforesaid,  and  that  the 
legal  estate  in  fee  simple  in  the  heredita- 
ments comprised  in  the  said  indenture,  was 
then  vested  in  the  said  A.  Br,  as  the  heir  at 
law  of  the  said  A.  A.  deceased,  and  that  he 
was  an  infant  and  trustee  within  the  intent 
and  meaning  of  the  said  act  of  ParUament. 
Order  of  (316.)  And  whcreas  by  an  order  of  the 

Court  con« 

*j»*<j«  je^j  said  Court  of  Chancery,  bearing  date  &c., 
fS?£Sitie  ^^^^  by  &c.,  it  was  ordered  that  the  said 
townrej,  Master's  report  should  be  confirmed,  and 
that  the  said  A.  B.  should  convey  the  estate 
therein  mentioned,  according  to  the  said 
report)  pursuant  to  the  said  act  of  Parlia« 
ment. 
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(317.)  And  whereas  in  pursuance  of  an  Tbat  infant 

*  trustee  has 

act  of  Parliament  made  in  the  first  year  of  peen  directed 

•^  to  convey  by 

the  reign  of  his  present  Majesty,  intituled  go^®' 
"  An  Act  for  Amending  the  Laws  respect-  (®^'^.A»^^ 
ing  Conveyances  and  Transfers  of  Estates 
and  Funds  vested  in  Trustees  and  Mort^ 
gagees,  and  for  enabling  Courts  of  Equity 
to  give  Efiect  to  their  Decrees  and  Orders 
in  certain  Cases/'  the  said  A.  B.  hath,  by 
an  order  of  the  High  Court  of  Chancery, 
made  on  or  about  the  &c.,  upon  the  peti- 
tions of  C.  D«,  been  directed  to  convey  the 
messuages,  lands,  and  other  hereditaments 
comprised  in  the  said  hereinbefore  in  part 
recited  indenture  of  release,  and  intended  to 
be  hereby  granted  and  released,  with  the 
appurtenances,  unto  and  to  the  use  of  the 
said  C.  D.,  his  heirs,  and  assigns  for  ever. 


Inquisition.     See  Feh  de  se,  Lunacy. 


Insolvent  Debtor. 
(318.)  And  whereas  under  or  by  virtue  of  Application 

1  •   •  «•  *»  -Tfc     !•  t     ^^^  discharge 

the  provisions  of  an  act  of  Parliament,  made  under  the 

*  Intolvent 

and  passed  in  the  seventh  year  of  the  reign  i>ebtor8'Act, 
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of  his  late  Majesty,  King  George  the  Fourth, 
intituled  "  An  Act  to  Amend  and  Cons<^- 
date  the  Law  for  the  Relief  of  Insolvent 
Debtors  in  England/'  the  said  A.  B.  being 
then  in  custody  for  debt,  applied  by  petition 
to  the  Court  for  the  relief  of  insolvent  debtors, 
praying  to  be  discharged  under  the  provi- 
sions of  the  said  act. 
conreyance  (319.)  Whcrcas  by  indenture,  bearing  date 
debtor  to      the  &C.,  bctwccn  A.  B.,  an  insolvent  debtor, 

proTisional 

Mtignee.      tlien  a  prisoner  in  the  — ,  of  the  one  part, 
and  the  said  C.  D.,  as  such  provisional  as- 
signee as  aforesaid,  of  the  other  part,  all  the 
estate,  right,  title,  interest,  and  trust  of  the 
said  insolvent  debtor  in  and  to  all  the  real 
and  personal  estate  of  the   said  insolvent 
debtor,  in  possession,  reversion,  remainder, 
or  expectancy,  except  the  wearing  apparel 
and  other  such  necessaries  of  the  said  in- 
solvent debtor  and  family,  not  exceeding  in 
the  whole  the  value  of  £20,  were,  among 
other  things,  conveyed  and  assigned  to  the 
said  C.  D.,  as  such  provisional  assignee  as 
aforesaid,  his  successors,  and  assigns,  [b) 


•■<h 


(b)  From  the  form  of  conveyance  by  the  provisiomd 
assignee,  as  prescribed  by  the  1  W.  IV.  c.  38,  s.  7. 
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(320.)  And  whereas  upon  the  hearini;  of  ti»»»  court 
the  petition  of  the  said  A.  B.,  the  said  Court  "25^^*** 
adjudged  him  entitled  to  the  benefit  of  the  ?AK  a^.* 
said  act. 

(321.)  And  whereas  by  an  indenture,  bear-  conTeya«c« 
ing  date  &a,  and  made  or  expressed  to  be  J{®°Ji^ 
made  between  C.  D.,  provisional  assignee  of  JSJJJJ.*** 
the  estate  and  effects  of  insolvent  debtors  in 
England,  of  the  one  part,  and  the  said  E.  F. 
of  the  other  part,  after  recituig  the  lastly 
hereinbefore  in  part  recited  indenture,  the 
isaid  C.  D.,  in  obedience  to  an  order  of  the 
said  Court,  did  convey,  assign,  transfer,  and 
set  over  unto  the  said  E,  F.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  all  the 
estate,  right,  title,  interest,  and  trust,  of,  in, 
and  to  all  the  real  and  personal  estate  and 
effects  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  present  and 
future,  which,  by  virtue  of  the  said  therein 
and  hereinbefore  in  part  recited  indenture, 
then  were  in  any  way  vested  in  the  said  C.  D., 
as  such  provisional  assignee  as  aforesaid: 
to  have  and  hold,  receive  and  take  the  same, 
with  their  appurtenances,  unto  the  said  E. 
F.,  his  heirs,  executors,  administrators,  and 
assigns,  according  to  the  respective  natures. 
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properties^  and  tenures  thereof;  in  trust, 
nevertheless,  for  the  use,  benefit,  and  ad- 
vantage of  the  creditors  of  the  said  insolvent 
debtor  who  should  be  entitled  to  share  in 
the  dividend  of  the  said  estate  and  effects, 
and  to  and  for  such  other  uses,  intents,  and 
purposes,  and  in  such  manner  and  form,  as 
in  the  said  recited  indenture  expressed,  of, 
and  concerning  the  same,  (c) 


(c)  The    form  of  conveyance  here  recited  is   pre- 
Bcrihed  hy  the  1  W.  IV.  c.  38,  s.  7,  which  enacts  that 
« every  conveyance  and  assignment  hereafter  to  be 
made  and  executed  by  the  provisional  assignee  for  the 
time  being  to  any  other  assignee  or  assignees,  by  vir- 
tue of  any  order  of  the  said  Court,  shall  be  in  such 
form  as  is  to  this  act  annexed ;   and  that  every  such 
conveyance  and  assignment,  and  also  every  convey- 
ance and  assignment  at  any  time  heretofore  made  and 
executed  by  the  provisional  assignee  for  the  time  being, 
in  obedience  to  any  order  of  the  Court  for  relief  of 
insolvent  debtors,  shall  be  deemed  and  taken  to   be 
valid  and  effectual  to  all  intents  and  purposes  what* 
soever,  and  fully  and  effectually  to  vest  and  to  have 
vested  all  and  every  estate  and  estates,  real  and  personal, 
and  all  and  every  right,  title,  interest,  and  trust,  in  and 
to  the  same,  of  what  na^e  or  kind  soever,  to  which 
the  insolvent  debtor  in  each  case  respectively  shall  or 
may  be,  or  shall  or  may  have  been  entitled  in -any 
manner,  or  by  any  means  whatsoever,  or  which  such 
insolvent  debtor  shall  or  may  be,  or  shall  or  may  have 
been  required  by  law  to  convey  and  assign  in  trust  for 
his  or  her  creditor." 
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(322.)  And  whereas  on  or  about  the  &c.,  JJ^^^^ 
the  said  A.  B.  was  discharged  from  the  cus-  JJ*i^°  ^m 
tody  of  &c.,  under  and  by  virtue  of  an  aqt  of  ES^ie!** 
Parliament  passed  in  the  seventh  year  of  the  ^  ^f^"*-^ 
reign  of  his  late  Majesty  King  George  the 
Fourth,  intituled  "  An  Act  to  amend  and 
consolidate  the  Laws  for  the  Relief  of  Insol- 
vent Debtors  in  England  ;*'  and  pursuant  to 
the  provisions  of  the  said  act,  by  indenture 
of  provisional  assignment,  bearing  date  &&, 
and  made  between  &c.,  and  by  an  indenture 
of  assignment  bearing  date  &c.,  and  made 
between  C.  D.,  the  then  provisional  assignee 
of  the  estate  and  effects  of  insolvent  debtors 
in  England,  of  the  one  part,  and  E.  F.  of  the 
other  part.  All  &c.  were  conveyed,  assigned, 
transferred,  and  set  over  unto  the  said  E.F., 
his  heirs,  executors,  administrators,  and  as- 
signs, in  trust  nevertheless  for  the  use,  be- 
nefit, and  advantage  of  the  creditors  of  the 
said  insolvent  debtor,  who  should  be  enti- 
tled &c.  [as  before."] 

[323.)  And  whereas  the  said  E.  F.  in  obe-  5^,^JJJj^ 
dience  to  the  provisions  of  the  hereinbefore  ISfelhSLS" 
mentioned  act,  convened  a  meeting  of  the  auction.^ 
creditors  of  the  said  A.  B.  on  the  &c.,  by 
notice  in  the  London  Gazette^  and  the  news- 
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paper  called  the  — ,  and  circulated  at  -^, 
where  the  said  A.  B.  resided  previously  to 
his  imprisonment,  which  notice  appeared  in 
the  Gazette  and  newspaper  respectively,  on 
the  &C.9  and  at  such  meeting,  the  major  part 
in  value  of  the  creditors  of  the  said  A.  B«, 
then  present,  by  writing  under  their  hand^ 
resolved,  approved,  and  directed  that  the 
real  estate  of  the  said  A.  B.,  should  be  sold 
by  auction,  at  &c.     [See  tit,  '^  AucfionJ"'\ 


Institution  and  Induction, 


Institution 
of  rector. 


Indactton 
of  roctor. 


(324.)  Whereas  the  Right  Reverend  Fa- 
ther in  God  A.,  by  the  grace  of  God  Bishop 
of  B.,  by  his  mandate,  under  his  episcopal 
seal,  bearing  date,  &c.,  did  admit  the  said 
A.  B.  to  the  rectory  of  the  said  parish  church 
of  W.,  and  did  institute  and  invest  him  rec- 
tor of  the  said  church,  and  its  rights,  mem- 
bers, and  appurtenances. 

(325.)  And  whereas  by  a  certain  instru- 
ment of  induction,  under  the  seal  of  &c, 
bearing  date  &c.,  reciting  therein  the  afore- 
said institution  and  investiture  of  the  said 
A.  B.,  directed  to  certain  persons  therein 
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named,  the  said  A.  B.  was  on  the  &c.,  in- 
ducted into  the  real,  actual,  and  corporal 
possession  of  the  said  rectory  of  the  parish 
of  W.,  with  its  rights,  privileges,  and  appur- 
tenances. 

Insurance.    See  Policy. 

Intestacy. 
(836.)  And  whereas  the  said  A.  B.  de- loteatuy/ 

Icaring  an 

parted  this  life  on  or  al^out  the  &c.,  intes-  o°i7  cBiid. 
tate,  leaving  C,  the  wife  of  D.  D.,  his  only 
child  and  heir  at  law.  (cQ 
(327.)  And  whereas  the  said  A.  B.  de-  inteatwy  m 

^  '  to  real  ea- 

parted  this  life  on  or  about  the  &c.,  intestate  ^^^"« 
as  to  his  real  estates. 
(328.)  And  whereas  the  said  A.  B,  de-  Jntestocy  aa 

^  '  to  trvit  es- 

parted  this  life  on  or  about  &c.,  intestate  so  ^^'** 
far  as  relates  to  all  and  every  the  messuages, 
lands,  and  hereditaments  vested  in  him  upon 


(d)  Intestacy  is  proved  by  the  production  of  lettenr 
of  administration  taken  oat  to  the  alleged  intestate,  or, 
if  he  has  made  a  will,  a  plain  copy  should  he  furnished 
to  show  that  as  to  the  property  in  question  no  devise 
was  made.  See  Stevem  v.  Gtip/)»y,  2  Sim.  and  Stu.  439 ; 
3  Prest.  Ahs.  455. 
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trust  for  sale  as  aforesaid,  or  otherwise,  as 
hereinbefore  mentioned. 
l^TXlg^  (329.)  And  whereas  the  said  A-  B.  de- 
Mtate.  parted  this  life  on  or  about  &c.,  intestate  as 
to  the  said  messuages,  lands,  and  heredita- 
ments so  conveyed  to  him  in  mortgage  as 
hereinbefore  is  mentioned,  (e) 


Issue* 


Issue  one         (330.)  And  whereas  the  said  A.  B,  and 

child  only.  ^  ^ 

C.  his  wife  have  issue  now  Uving  one  son, 
called  L.  B.,  and  no  other  child* 
Issue  of  (331.)  And  whereas  the  said  A.  B.  inter-^ 

marriage  one        ^  ' 

Jow  wVn-    married  with  C.  D.  on  the  &c.,  and  hath  is- 
'*"'•  sue  by  her  one  son,  namely,  B.  B.,  now  an 

infant  under  the  age  of  twenty-one  years^ 

and  no  other  child. 

ont^nutl^'  C^^^-)  ^^  whereas  the  said  A.  B.  der 
parted  this  life  on  or  about  the  &c.,  without 
leaving  issue. 


(e)  If  the  intestacy  is  occasioned  by  the  will  not 
having  been  rightly  executed,  this  is  sometimes  stated 
thus :  "  the  will  of  the  said  A.  B.  not  being  executed 
and  attested  in  such  manner  as  the  law  requires  for 
the  passing  of  real  estates.' 


tt 
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Jointure.    See  Settlement. 

V 

Judgment.     See  Action,   Warrant  of 

Attorney. 

(333.)  And  whereas  default  being  made  in  iJ^tSn  on  *° 
payment  of  the  said  sum  of  £ —  and  interest^  ^°^* 
on  the  day  mentioned  in  the  condition  of  the 
said  in  part  recited  bond,  he  the  said  A.  B. 
did,  in  —  term  last  past,  obtain  a  judgment 
HI  His  Majesty's  Court  of  —  at  Westmin- 
ster, in  an  action  of  debt  on  the  said  bond,  for 
the  sum  of  £ — ,  besides  costs  of  suit,  against 
him  the  said  C.  D. 

(334.)  And  whereas  the  said  A.  B,  hath,  f^^"^*^" 
on  the  day  of  the  date  of  these  presents,  suf- 
fered a  judgment  to  be  signed  and  entered 
up  against  him  of  record  in  the  Court  of  — 
at  Westminster,  as  of  —  term,  now  last 
past,  in  an  action  of  debt  on  bond,  at  the 
suit  of  B.  B,  for  the  sum  of  £— ,  besides 
costs  of  suit. 

(335,)  And  whereas  in  an  action  broucrht  Thatpiain- 

.    »-.  «5       tiff  obtained 

^u  His  Majesty's  Court  of—  at  Westminster,  i"„'Sb5Sime 
in  -  term,  by  the  said  A.  B.  agamst  the  SJStfoJT. 
said  C.  D.,  the  said  A.  B.  obtained  judgment 
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for  the  sum  of  £— ^  besides  costs  of  suit, 
which  costs  being  taxed  amounted  to  the 
sum  of  £ — ,  and  thereupon  the  said  A.  B. 
became  entitled  to  sue  out  execution  against 
the  said  C.  D.,  for  the  two  several  sums  of 
£-—  and  £-— >  making  together  the  sum  of 
£— . 
jadgment  (336.)  And  whcrcas  judgment  hath  been 
on  warraut   entered  up  afi^ainst  the  said  A.  B.  by  virtue 

•f  attorney.  r     o  j 

of  the  said  warrant  of  attorney. 
Judgment  in     (337.)  Whcrcas  a  judgment  hath  been 
debt.  obtained,  as  of  —  term  last  past,  in  His  Ma- 

jesty's Court  of—,  at  Westminster,  against 
the  said  C.  D.  in  an  action  of  debt  for  money 
had  and  received,  &c.,  at  the  suit  of  the  said 
A.  B.,  for  the  sum  of  £ — ,  and  costs  of  suit, 
as  appears  by  the  record  of  the  said  judg- 
ment. 
Agreement       (338.)  And  whereas  the  said  A.  B.  hath 

\M  assign 

Judgment,     agreed  to  assign  the  said  judgment  unto  the 

said  B.  B.,  in  consideration  of  the  sum  of 

&—. 

Agreement        (339.)  And  whcreas  the  said  A.  B.  beincr 

tt"***irhaiin    '^^^^^^  *^  P^y  ^fi*  ^^^  satisfy  the  said  judg- 

lilnied?*  **"  ment  hath  applied  to  and  requested  the  said 

C.  D,  to  pay  off  and  satisfy  the  same,  which 
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he  hath  consented  to  do^  upon  havuig  the 
said  judgment  assigned  to  him  as  hereinafter 
mentioned. 

(340.)  And  whereas  in  pursuance  of  the  J*j^j[JJJ«t. 
said  agreement^  satisfaction  hath  been  en- 
tered up  on  the  record  of  the  said  judgment 


LfEASE«     See  Bargain  and  Sale,  Lufuicy. 
(341.)  Whereas  the  said  A.  B.  hath  con- contract  for 

lease,  mort- 

tracted  and  afrreed  with  the  said  C.  D.  for  a  k^«  ^o"- 

^  senting  to 

lease  of  the  said  messuage,  lands,  and  pre-<}^*°* 
mises  hereinafter  particularly  mentioned  and 
described,  for  the  term  of—  years,  from  the 
day  of  the  date  of  these  presents,  at  the 
yearly  rent  of  iE— ,  payable  as  hereinafter  is 
mentioned,  and  subject  to  the  several  cove- 
nants, provisions,  conditions,  and  agreements 
hereinafter  contained.  And  whereas  the  said 
E.  F.  hath  consented  to  join  in  these  pre- 
sents, in  manner  hereinafter  mentioned.  (/) 

(342.)  Whereas  the  said  A.  B.  hath  con-  Licence  t© 
tracted,  &c.    And  whereas  the  licence  and  ^^^' 
consent  in  writing  of  the  lord  of  the  manor 

.r1_    ■  -       .  -      ■    ■      ^■.     ■    -  ■■  -^ 

(/)  Ante,  p.  23. 
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of  D.^  whereof  the  said  messuage  and  pre- 
mises are  holden,  hath  been  obtained  for  de* 
mising  the  said  messuage  and  premises,  ac- 
cording to  the  custom  of  the  said  manor*  {g) 
Lease  for         (343.)   Whcrcas    by  indenture   of  lease 
jecttocore  bearing  date  &c.,  and  made  between  A.  B. 
conditioDs.   of  &c.,  of  the  one  part,  and  C.  D.  of  &c.  of 
the  other  part,  for  the  considerations  therein 
mentioned,  the  said  A.  B.  did  demise  and 
lease  unto  the  said  C.  D.,  all  &c«:  to  hold 


{g)  A  copyholder,  except  by  special  customi  cannot 
grant  a  lease  of  his  copyhold  tenement  beyond  the  tenn 
of  a  year,  without  the  licence  of  the  lord.  (See  1  Scriv. 
544,  3rd.  ed.,  and  the  cases  there  cited.)     The  power 
of  licensing  is  not  customary,  but  annexed  to  the  person 
of  the  lord  in  respect  of  his  estate  in  the  manor.     (Co. 
Copyh.  s.  44,  p.  122.)     If,  therefore,  the  lord  being 
only  tenant  for  life  of  the  manor,  license  a  copyholder 
to  demise  for  a  term  of  years,  and  die  the  next  dayi 
any  estate  created  by  virtue  of  the  licence  would  be  de- 
termined ;  unless,  indeed,  it  had  been  given  by  force  of 
a  power.     It  may  be  useful  to  add  that  if  the  licence 
appears  to  have  been  granted  by  the  steward,  it  should 
be  ascertained  that  he  had  power  to  do  so,  either  by  ex- 
press words  in  his  patent,  by  special  authority  from  the 
lord,  or  by  some  particular  custom  of  the  manor ;  for  a 
steward  virttUe  officii,  can  execute  only  what  is  war- 
ranted by  the  custom  of  the  manor;  and,  as  before  ob- 
served, a  right  to  licence  is  a  personal,  not  a  customary 
right.    (Co.  Copyh.  s.  44,  p.  122 ;  Gilb.  Ten.  333;  and 
see  1  Scriv.  546 ;  2  Watk.  117.) 
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the  same  unto  the  said  C.  D.,  his  ezecu- 
tors^  administrators^  and  assigns,  for  the 
term  of  — -  years,  at  and  under  the  clear 
yearly  rent  of  £— ,  to  be  paid  by  four  equal 
quarterly  pajrments,  and  with,  under,  and  sub- 
ject to  the  several  covenants,  provisoes,  con- 
ditions,  and  agreements  in  the  same  inden- 
ture contained,  and  on  the  part  of  the  lessee 
to  be  observed,  performed,  and  kept. 

(344,)  In  his  actual  possession  now  beinff  Lease  and 

*  '  *^  °  actual  entry, 

by  yirtue  of  a  demise  to  him  thereof  made, 
by  the  said  A.  B.  by  an  indenture  bearing 
date  &c.,  for  the  term  of  one  whole  year^ 
commencing  from  the  &c.,  and  by  force  of 
an  actual  entry  made  by  the  said  C.  D.  in  or 
upon  the  same  premises* 

(34<5«)  Whereas  by  an  indenture  bearing  w.  Another 

form. 

date  &c.  And  whereas  the  said  A.  B.  hath 
under  and  by  virtue  of  the  said  indenture, 
entered  into  and  upon,  and  taken  possession 
of  the  said  premises,  and  paid  to  the  said 
A*  B.  one  penny,  in  part  of  the  said  rent  of 
one  shilling,  which  he  the  said  A.  B.  doth 
hereby  admit  and  acknowledge,  {h) 

(h)  This  Recital  was  drawn  by  the  late  Mr.  Charles 
Butler :  his  remarks  upon  the  draft  from  whence  it  is 
taken  are  subjoined  :~- 

"  The  reason  for  deviating  from  the  general  plan  of  a 
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I 

Keaewabit  (346.)  And  whereas   by  an  indenture  of 

lease  for  ^           '                                            •' 

liTee.  lease  bearing  date  on  or  about,  &c.,  and 


lease  for  a  year  in  the  present  draft,  is  because  such  a 
lease  for  a  year  from  a  corporation  is  a  nullity,  and 
therefore  the  release  grounded  upon  it  would  be  void. 
The  lease  for  a  year  on  the  common  plan,  derives  its 
effect  from  the  statute  of  uses,  and  amounts  to  a  bar- 
gain and  sale.  The  operation  of  a  bargain  and  sale  is 
to  make  the  bargainor  seised  to  the  use  of  the  bar- 
gainee. To  this  use  the  statute  annexes  the  possession. 
The  bargainee  by  having  this  possession,  is  enabled  to 
take  a  release  of  the  reversion,  which  operates  in  the 
first  of  the  four  modes  mentioned  by  Lord  Coke  for  the 
operation  of  releases,  viz. :  by  way  of  enlarging  the  es- 
tate of  the  lessee.  This  is  the  general  mode  by  which 
conveyances  by  lease  and  release  have  their  effect. 
But  they  cannot  operate  in  this  manner  when  used  by  a 
corporation,  because  a  corporation  cannot  be  seised  to  a 
use;  and  therefore  a  lessee,  under  such  a  lease  for  a  year 
from  a  corporation,  would  not  be  within  the  statute  of 
uses,  or  have  the  possession  executed  in  him  by  it.  It 
is  for  this  reason  that  corporations  generally  convey  by 
feoffment.  But  as  it  might  be  apprehended  that  a  feoff- 
ment might  imply,  or  amount  to  a  warranty,  and  in  the 
present  case  no  warranty  is  to  be  taken  from  the  cor- 
poration, it  did  not  seem  advisable  to  adopt  that  mode 
of  conveyance.  I  have  therefore  drawn  the  lease  for  a 
year  as  a  common  law  lease,  and  the  lessee  must  make 
an  actual  entry  on  the  premises,  and  pay  something  in 
part  of  his  rent.  This  gives  him  possession,  and  then 
he  is  enabled  to  accept  the  release.  The  Recital  of  this 
is  introduced  into  the  release  to  preserve  the  memory  of 
the  transaction  when  the  circumstances  might  other- 
wise be  forgotten.'*     MS. 
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made^  or  expressed  to  be  made,  between 
A*  B.  of  the  one  part,  and  the  said  C.  D.  of 
the  other  part,  and  by  livery  of  seisin,  duly 
made  and  taken  in  pursuance  thereof,  in  con- 
sideration of  the  surrender  of  the  said  herein* 
before  mentioned  lease  of  the  &c.,  all  and  sin- 
gular the  hereditaments  and  premises  men- 
tioned and  comprised  in  the  said  hereinbefore 
in  part  recited  indenture  of  the  &c.,  were  de- 
mised and  leased  unto  the  said  C.  D.,  his 
heirs^  and  assigns,  from  thenceforth  during 
the  natural  lives  of  &c.,  and  the  survivors 
and  survivor  of  them,  at  and  under  the  yearly 
rent  of  £ — ,  and  subject  to  the  covenants, 
conditions,  and  agreements,  in  the  said  in- 
denture now  in  recital  contained,  and  on  the 
part  of  the  tenant  or  lessee  to  be  paid,  ob- 
served, and  performed. 

(347.)  And  whereas  the  said  A.  B.  hath  Agreement 

to  become 

Ksreea  to  become  a  party  to  these  presents  p^^y  ^^^  ?« 

«»  ».         <f  X  purpose  of 

for  the  purpose  of  licensing  the  assignment  iignroe"n^t"' 
hereinafter  contained;  but  not  further  or 
otherwise. 

(348.)  And  whereas  by  a  deed-poll  or  in-  Licence  to 
strument  in  writing,  under  the  hand  and  seal  ""'"'• 
of  the  said  A,  B.  bearing  date  on  or  about  the 
&C.J  the  said  A,  B,  did  give  leave  and  licence 
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to  the  said  C.  D.  to  alien  and  assign  unto  any 
persoli  or  persons  whomsoever^  all  and  sin- 
gular the  premises  comprised  in^  and  in- 
tended to  be  demised,  by  the  said  herein- 
before in  part  recited  indenture  of  demise, 
with  the  appurtenances  thereunto  belong- 
ing, subject  to  the  yearly  rent  and  heriots, 
and  to  the  performance  of  the  covenants, 
conditions,  and  agreements  in  the  said  in- 
denture of  demise  contained,  {i) 


(t)  If  there  be  a  condition  for  re-entry  on  alienation, 
or  on  alienation  without  licence  from  the  lessor,  and  a 
licence  is  once  granted,  even  though  it  be  given  to  one 
only  of  the  lessees,  or  restrained  to  a  particular  alienee, 
or  confined  to  a  part  only  of  the  estate,  yet  this  for  ever 
discharges  the  whole  from  the  condition.    (JL^ldi  and 
Crompton's  Ca$e,  Cro.  Eliz.  816;  4  Rep.  120;  Brum- 
mell  V.  Macpherson,  14Ves.  173;   Fox  v.  Whitchcot, 
2  Bulst  296 ;  S.  C.  Cro.  Jac.  398 ;  4  Rep.  120 ;  JRoe  v. 
Harrrison,  2  T.  R.  425.)    And  if  the  condition  consist 
of  several  branches,  a  dispensation  with  any  will  be  a 
dispensation  with  all;  for,  according  to  the  doctrine  of 
the  common  law,  a  condition  is  so  entire  in  its  nature, 
that  it  cannot  be  apportioned.    (  Dumpor^s  CasCf  4  Rep. 
119,  S.  C.  Cro.  Eliz.  815;  and  see  Vin.  Abr.tit.  "Con- 
dition," (G.  d.)  Bac.  Abr.  tit.  "  Condition,"  (O.)  3 ; 
2  Prest.  Conv.  197.)    Strange  to  say  this  principle  is 
held  to  be  applicable  even  where  the  condition  is  in 
fact  complied  with,  as  upon  alienation  with  licence  ac- 
cording to  the  terms  of  the  condition.   Such  a  principle 
thus  applied  does  indeed  "  savour  of  great  refinement," 
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(349.)  And  whereas  by  divers  mesne  as-  JJJSJ^i- 
signinents  and  acts  in  the  law,  and  ultimately  o/SSJ?*' 
by  an  indenture,  bearing  date  on  or  about 
the  &€.,  and  made  or  expressed  to  be  made 
between  A.  B.  of  the  one  part,  and  the  said 
C.  D.  of  the  other  part,  the  messuages,  lands, 
and  other  hereditaments  comprised  in  and 
demised  by  the  said  hereinbefore  in  part  re- 
cited indenture  of  lease,  were  assigned  unto, 
and  became  vested  in,  the  said  C.  D.  for  the 
residue  and  remainder  of  the  said  term  of  — 
years  therein,  then  to  come  and  unexpired, 
subject  to  the  rent,  covenants,  conditions,  and 
agreements,  in  the  said  indenture  of  lease 
reserved  and  contained. 


^  Mr.  Preston  observes;  for  it  assumes  that  a  compli- 
ance with  the  condition  nullifies  it! 

If  it  be  thought  advisable  to  revive  the  condition, 
this  may  be  done  where  the  lease  is  for  a  term  of  years, 
by  a  defeazance,  and  this  seems  to  be  the  most  effectual 
^&y*  It  was  supposed,  indeed,  that  if  the  licence 
contained  a  restriction,  that  the  assignee,  should  hold, 
subject  to  the  payment  of  the  rent,  and  to  the  perfor- 
mance of  the  covenants  and  conditions  in  the  original 
le&se,  this  would  preserve  the  operative  force  of  the 
condition,  so  as  to  guard  against  fatvae  assignments. 
But  such  an  opinion  is  not  now  considered  satisfactory. 
(2  Prest  Conv.  198.) 
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Exptdienty      (350.)  And  whereas  it  would  be  for  the 

of  vesting  In 

tnuteeaa     benefit  of  the  said  A.  B.  and  C.  D..  and 

power  of  ^ 

whf^fMDot  ^^^^^  respective  issue,  if  powers  were  given 
o5?S?e  aidSf  *^  ^^^  vested  in  trustees  for  a  limited  period 
Parliament.  ^^  grant  leases  of  the  said  estates,  or  any 
part  thereof,  and  of  the  iron,  ironstone,  coal, 
and  other  minerals  lying  and  being  in  or 
under  the  same,  with  powers  for  working 
and  getting  the  said  minerals,  and  selling 
and  disposing  of  the  same  for  certain  terms 
of  years,  at  and  under  such  rents,  royalties, 
and  reservations,  and  upon  such  terms  and 
conditions  as  are  usual  in  such  cases :  but 
such  powers  cannot  be  effectually  given 
without  the  aid  and  authority  of  Parliament. 

Fewer  to  (851.)  And  bv  the  indenture  now  in  re- 

grant  huud.       ^        ^  "^ 

ing  leases,  cital,  it  was  agreed  and  declared  that  it 
should  and  might  be  lawful  to  and  for  the 
said  A.  B,  during  his  Ufe,  and,  after  his  de- 
cease, to  and  for  the  said  C.  B*,  as  and 
when  by  virtue  of  the  limitations  therein* 
before  contained,  they  respectively  should  be^ 
ibr  the  time  being,  in  the  actual  possession  of 
or  entitled  to  the  rents,  issues,  and  profits 
of  the  said  manors^  messuages,  lands,  and 
other  hereditaments  thereinbefore  griu\t«d 
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and  released ;  and  to  and  for  the  said  C.  D. 
and  E.  F.,  and  the  survivor  of  them,  and 
the  executors   and  administrators  of  such 
survivor,  during  the  minority  or  respective 
minorities  of  any  child  or  children  of  them 
the  said  A.  B.  and  C.  his  wife,  who,  for  the 
time  being,  should,  by  virtue  of  the  limita- 
tions thereinbefore  contained,  be  entitled  to 
the  actual  possession,  or  to  the  receipt  of 
the  rents,  issues,  and  profits  of  the  said 
manors,  messuages,  lands,  and  other  here- 
ditaments   thereinbefore-  granted    and  re- 
leased, by  any  deed  or  deeds,  writing  or 
writings,  to  be  sealed  and  delivered  by  him 
or  them    respectively,  or  the  said  C.   D. 
and  E.  F.,  or   the  survivor   of  them,  or 
the  executors  or  administrators  of  such  sur- 
vivor respectively,   (as  the  case  might  re- 
<iuire,)  in  the  presence  of  and  to   be  at- 
tested by  two  or  more  credible  witnesses, 
to  demise  or  lease  all  or  any  part  of  the 
lands  and  other  hereditaments  thereinbe- 
^  granted,  released,  or  expressed   and 
intended  so  to  be,  (except,  &c.,)  to  any 
person  or  persons  who  should  improve  the 
"^^  or  covenant  and  agree  to  improve  the 
same,  by  erectii^  and  building  thereon  any 
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new  house  or  houses^  erections  or  buildingS) 
or  to  rebuild  or  repair  any  of  the  mes- 
suages^  tenements^  erections,  or  buildings 
whatsoever^  which  then  were  or  thereafter 
should  be>  on  the  same  hereditaments,  or 
any  part  thereof,  or  to  expend  such  sum  or 
sums  of  money  in  improvements  thereof  re- 
spectively as  should  be  thought  adequate  for 
the  interests  therein  respectively  to  be  de- 
parted with,  for  any  term  or  number  of  years 
not  exceeding  ninety-nine  years,  to  take  effect 
in  possession,  and  not  in  reversion^  or  in  the 
way  of  a  future  interest ;  so  that  in  every 
such  demise  or  lease  there  should  be  re- 
served the  best  and  most  improved  yearly 
rent  or  rents,  to  be  payable  during  the  con- 
tinuance of  the  use  or  estate,  uses  or  es- 
tates, to  be  created  thereby,  and  to  be  inci- 
dent to  the  immediate  reversion  of  the  here- 
.  ditaments  so  to  be  demised  or  leased  that 
could  reasonably  be  had  or  gotten  for  the 
same,  without  taking  any  fine,  premium,  or 
foregift,  or  any  thing  in  the  nature  of  a  fine, 
premium,  or  foregift  for  the  making  thereof, 
and  so  that  there  should  be  contained  in 
every  such  demise  or  lease^  a  clause  in  the 
nature  of  a  condition  of  re-entry,  on  non- 
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payment  of  the  rent  thereby  to  be  reserved, 
by  the  space  of  twenty-one  days. 

(352.)  And  by  the  indenture  now  in  re-  'ower  to 

''  grant  lease* 

cita]^  it  was  provided  that  it  should  and  might  V'^^Jj^h 
be  lawful  to  and  for  the  said  A.  B.  and  C.  D.^ 
by  any  deed  or  deeds  to  be  executed  by 
them  respectively  in  the  presence  of  and  to 
be  attested  by  two  or  more  credible  wit- 
nesses,  to  demise  or  lease  the  said  messua- 
ges^  lands,  and  other  hereditaments,  or  any 
of  them,  or  any  part  thereof,  to  any  person 
or  persons  for  any  number  of  years  not  ex- 
ceeding twenty-one  years  in  possession,  at 
rack  rent;  the  lessee  or  lessees  executing 
counterparts  of  such  leases,  and  thereby 
covenanting  for  the  payment  of  the  rent,  and 
such  lease  containing  a  clause  in  the  nature 
of  a  condition  of  re-entry  on  nonpayment 
thereof  for  the  space  of  twenty-one  days. 


Lease  and  Release. 


(353.)  And  whereas  by  indentures  of  lease  conTtyane* 

and  release,  bearing  date  respectively  the '«!«»«• 

&c.,  the  release  being  made  or  expressed  to 

be  made  between  A.  B.  of  the  one  part,  and 

M 
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the  said  C.  D.  of  the  other  part,  in  con- 
gideration  of  the  sum  of  £— -  to  the  said  A*  B. 
paid  by  the  said  C.  D.,  all  and  singular  the 
messuages^  lands,  and  other  hereditamenU 
hereinafter  particularly  mentioned  and  de- 
scribed, and  intended  to  be  hereby  granted 
and  released,  with  their  appurtenances,  were 
[together  with  divers  other  hereditaments] 
conveyed  and  limited  unto  and  to  the  use 
of  the  said  C.  D.,  his  heirs,  and  assigns  for 
ever,  [or,  conveyed  and  Hmited  to  such  uses, 
&c.  See  tit.  ''  Uses:'] 
coBTeyanoe      (364.)  Whcroas  by  indentures  of  lease  and 

bylease^re.         i  . 

ie»»e.  Bad  release,  bearing  date  &c.,  the  release  being 
made  or  expressed  to  be  made  between  A-  B. 
and  C.  his  wife,  of  the  first  part,  D.  E.  of 
the  second  part,  and  F.  G.  of  the  third  partj 
and  by  a  fine  sur  cognizance  de  droit  come 
ceo,  &c.,  duly  acknowledged  and  levied  by 
the  said  A.  B.  and  C.  his  wife,  in  or  as  of  — 
term,  in  the  —  year  of  the  reign  of,  &c.,  in 
pursuance  of  a  covenant  for  that  purpose 
entered  into  by  the  said  A.  B.  in  and  by  the 
said  indenture  of  release,  and  by  force  of  a 
declaration  of  the  uses  of  the  said  fine  in  the 
same  indenture  contained,  in  consideration 
of  the  sum  of  £ —  to  the  said  A.  B.  paid  by 
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the  said  D.  E.,  the  messuages,  knds,  and 
other  hereditaments  hereinafter  particularly 
mentioned  and  intended  to  be  hereby  granted 
and  released,  with  their  appurtenances,  were 
[together  with  divers  other  hereditaments] 
eonTeyed,  limited,  and  assured  unto  and  to 
the  use  of  the  said  D.  £.,  his  heirs,  and  as^ 
signs  for  ever,  [or,  were  conveyed,  limited, 
and  assured  to  such  uses,  &c.] 

(355.)  And  whereas  by  indentures  of  lease  £j^J£®^ 
and  rdease,  &c.,   {as  in  last  recital,)  theJJSSdtobe 
entirety  of  the  messuages,  lands,  and  here^  i!^^  ^ 
ditaments  hereinafter  particularly  m^itioned  iM%vAi!b»i 
and  described,  and  intended  to  be  he«el^  ^STulSr* 

^  one  third 

granted  and  released^  with  the  appurtenan-  on^r- 
ces,  were  expressed  and  intended  to  be  con- 
veyed and  assured  unto  and  to  the  use  of 
the  said  A.  B.,  his  heirs  and  assigns;  but  in 
point  of  fact  one  third  part  only,  and  no  more, 
of  the  said  messuages,  lands,  and  here^ta- 
ments  was  vested  in  the  said  A.  B«  wd  C. 
his  wife  in  her  right,  at  the  time  of  exeeutkig 
die  said  indentures  of  lease  and  release,  and 
of  levying  the  said  fines* 

(356.)  Whereas  by  indentures  of  lease  comrtfuot 
and  release,  bearing  date  respectively  fte.,>«*M,»nd 

^  release  being  made  pr  expressed  to  %e 

M2 
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made  between  &c,,  and  by  a  common  reco- 
very duly  suffered  before  His  Majesty's  jus- 
tices of  the  Court  of  Common  Pleas  at  &c.,  in 
or  as  of —  term,  in  the  —  year  of  the  reign 
of  &c.^  in  pursuance  thereof,  and  by  force  of 
a  declaration  of  the  uses  of  tlie  said  reco- 
very in  the  said  indenture  of  release  con- 
tained, the  messuages  and  other  heredita- 
ments hereinafter  particularly  mentioned,  and 
intended  to  be  hereby  appointed,  bargained, 
and  sold,  with  their  appurtenances,  were 
[together  with  divers  other  messuages  and 
hereditaments]  conveyed,  limited,  and  as- 
sured, &c. 
conTeyance      (357.)  And  whcrcas  by  indentures  of  lease 

of  freeholds  ^  ^  '' 

JSidi*by*"  *^^  release  and  assignment,  already  pre- 
lew.  Md"'  pared  and  engrossed,  the  lease  bearing  or 
"'efe?SL.  intended  to  bear  date  the  day  next  before 
the  day  of  the  date  of  the  release  and  as- 
signment, and  the  release  and  assignment 
bearing  or  intended  to  bear  even  date  here- 
with, the  release  and  assignment  being  made 
or  expressed  to  be  made  between,  &c.,  the 
said  freehold  messuages  and  lands  and  he- 
reditaments on  the  said  ground  plan  deli- 
neated and  coloured  green,  and  the  said 
leasehold  piece  or  parcel  of  ground  on  the 
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said  ground  plan  delineated  and  coloured 
red^  are  expressed  and  intended  to  be 
thereby  conveyed  and  assigned  respectively 
unto  and  to  the  use  of  or  in  trust  for  the  said 
A.  B.,  his  heirs^  appointees,  executors,  ad- 
ministrators, and  assigns  respectively,  ac- 
cording to  the  natures  of  the  said  estates  re- 
spectively. 

(358.)  And  whereas  by  indentures  of  lease  conreyance 

by  lease  and 

and  release,  bearing  date  &c.,  the  release '•i««~»  »»*> 
being  made  &c.,  and  in  pursuance  of  an  act  p^ui^'„t. 
of  Parliament  passed  in  the  •—  year  of  the 
reign  of,  &c.,  intituled  *'  An  Act,  &c.,"  all 
and  singular  the  messuages,  lands,  and  other 
hereditaments  hereinafter  particularly  men- 
tioned and  described,  and  intended  to  be 
hereby  appointed  and  released,  with  their 
appurtenances,  were  conveyed,  limited,  and 
assured  to  such  uses,  &c.  [See  tit  "  Uses.*'] 

(359.)  Whereas  under  and  by  virtue  of  Mwneand 

V  /  «'  ultimate  con* 

divers  conveyances  and  assurances  in  thej^*"®*"** 
law,  and  particularly  under  and  by  virtue 
of  certain  indentures  of  lease  and  release, 
bearing  date  &c.,  the  release  being  made 
or  expressed  to  be  made  between  &c.,  the 
messuages,  lands,  and  other  hereditaments 
hereinafter  particularly  mentioned  and  de- 

M3 
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Mnbed^  and  intended  to  be  hereby  granted 
and  released,  with  their  appurtenances,  were 
conveyed,  Umited,  and  assured  unto,  and 
are  now  vested  in,  the  said  A.  B.  m  fee 
shnple,  in  trust  nevertheless  for  the  said 
C.  D.,  his  heirs,  and  assigns  for  ever* 


Letter  of  Attorney. 

Leturof         (360,)  And  whereas  by  a  deed-poll,  or 

recdTepur-  instrument  in  writinff,  under  the  hand  and 

"ov^Mcw.  s^al  of  the  said  A.  B.,  bearing  date  &c.,  te 

the  said  A.  B.  did  depute  and  appoint  the 

said  CD,  his  lawful  attorney,  to  receive 

from  the  said  B.  B.,  his  heirs,  or  assigns,  the 

said  sum  of  £— ,  the  purchase-money  afore* 

said ;  and  on  receipt  thereof,  to  execute  all 

such  deeds  and  assurances  as    should  be 

necessary  for  vesting  the  said  hereditaments 

and  premises,  so  contracted  to  be  sold  as 

aforesaid,  in  the  said  E.  F.,  his  heirs,  and 

assigns. 

Letter  of  (361.)  And  by  the  indenture  now  in  re- 

attomeyto  ^  '  •' 

M  *MriSIJd,  ^^**^>  *^®  ^^^^  '^*  ^*  ^^^  appoint  the  said 
SecSid  4ta'  C.  D.  and  E.  R,  and  the  survivor  of  them, 
•barges.       ^^^  ^j^^  cxecutors,  administrators,  and  assigns 
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of  such  survivor,  his  attornies  and  attorney, 
to  call  in  and  compel  payment  of  the  said 
stm  of  £— ,  and  premises,  and  to  give  re- 
ceipts which  should  be  effectual  discharges 
for  the  same,  and  for  those  purposes,  or  any 
of  them,  to  use  the  name  of  the  said  A.  B. 


Letters  Patent. 
(362.)  Whereas  the  said  A.  B.  some  time  i°^«»?®» 

^  and  letters 

since  invented,  &c.,  and  the  full  benefit  and  p"'^"*- 
advantage  of  making,  using,  exercising,  and 
vendbg,  such  said  invention  have  been  se- 
cured to  the  said  A.  B.,  his  executors,  ad- 
mimstrators,  and  assigns,  and  his  and  their 
deputies,  servants,  or  agents,  or  such  others 
as  he  the  said  A.  B.,  his  executors,  admi- 
nistrators, or  assigns  should  agree  with,  by 
letters  patent,  bearing  date  on  or  about  the 
&c.,  for  and  during  the  term  of  —  years ;  a 
specification  of  which  said   invention  was 
duly  enrolled  in  the  High  Court  of  Chan- 
cery on  or  about  the  &c. 
(363.)  And  whereas  the  said  A,  B.  hath  coatmetior 

'  licence  to 

contracted  and  agreed  with  the  said  C,  D*  J2f„'°^«'" 
and  E.  F.  for  the  absolute  sale  to  them  of 
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full  liberty  and  licence  of  making,   using, 
and  exercising  the  said  invention,   not  only 
for  and  during  the  said  term  of —  years,  but 
also  for  and  during  any  further  term  or  terms 
of  years  for  which  the  said  benefit  and  ad- 
vantage of  the  said  invention  may  be  se- 
cured to  the  said  A.  B.,  his  executors,  ad- 
ministrators, and  assigns,  by  letters  patent, 
act  of  Parliament,  or  otherwise  howsoever, 
to  the  intent  and  in  manner  hereinafter  men- 
tioned, at  or  for  the  price  or  sum  of  £ — . 
Agreement       (364.)  And  whcrcas  the  said  A.  B.  and 
partBen  in    C.  D.  havc  mutually  agreed  to  become  part- 
patent.        ncrs  in  the  said  letters  patent,  and  the  pro- 
fits to  arise  therefrom,  during  all  the  term 
therein  respectively  now  to  come,  and  also 
to  become  partners  in  other  patents  for  the 
term,  and  in  the  manner,  and  under  and 
subject  to  the  provisoes,  conditions,  cove- 
nants, and  agreements  hereinafter  mentioned 
and  contained. 
Assignment       (365.)  And  whcrcas  by  an  indenture,  bear- 
patent,        ing  date  the  &c.,  and  made  between  the  said 
A.  B.  of  the  one  part,  and  the  said  C.  D.  of 
the  other  part,  for  the  considerations  therein 
mentioned,   the   said  hereinbefore    in  part 
recited  letters  patent,  and  the  powers  and 
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liberties  thereby  granted,  were  assigned  unto 
the  said  C.  D.,  his  executors^  administra- 
tors^ and  assigns. 


Licence.    See  Lec^e^  Letter$  Patent. 


Limitations.    See  Use$. 


Loan.    See  Mortgage^  Payment. 


(366.)  And  whereas  the  said  A.  B.  hath  Appiicatioi 

for  loan. 

applied  to  and  requested  the  said  C.  D. 
and  £.  F.  to  advance  and  lend  to  him  the 


sum  of  £-—5  which  they  accordingly  agreed 
to  do,  upon  having  the  repayment  of  the 
same,  together  with  interest  thereon  in  the 
mean  time,  after  the  rate  of  & —  per  cent. 
per  annum,  secured  to -them  in  manner 
hereinafter  mentioned. 

(367.)  And  whereas  the  said  A.  B.  hath  AppUcaUoB 
applied  to  and  requested  the  said  C.  D.  to  lerenaioaai. 
advance  and  lend  to  him  the  sum  of  £ — ,  and 
hath  also  applied  to  and  requested  the  said 
E.  F.,  to  advance  and  lend  to  him  the  sum 
of  £ — 9  which  they  respectively  have  agreed 
to  do  upon  having  the  repayment  of  the  same 

M5 
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sums  respectively,  with  interest  thereon  in 

the  meantime,  after  the  rate  of  £-— ,  per  cent. 

per  annum,  secured  to  them  respectively^  in 

manner  hereinafter  mentioned. 

^frewjent        (368.)  And  whcrcas  the  said  C.  D.  and 

tofn  p?o^r"  E.  F.  have  agreed  to  contribute  and  make 

***"**         up  the  said  sum  of  £ — ,  in  the  proportions 

following,  that  is  to  say,  the  sum  of  £ — » 

part  thereof,  to  be  advanced  by  the  said 

C.  D.,  and  the  sum  of  £ — ,  residue  thereof^ 

to  be  advanced  by  the  said  E.  F. 

AppUeatida       (369.)  And  whercas  the  said  A.  B.,  in  or- 

effect  par.     der  to  enable  him  to  complete  the  said  pnr^ 

chase,  hath  applied  to  and  requested  the  said 

C.  D.  to  advance  and  lend  him  the  sum  of 

£ — ,  &c. 

^w«c*«on       (370^)  And  whereas  the  said  A.  B.  hath 

^^^,  applied  to  and  requested  the  said  C.  D.  to 
advance  and  lend  to  him  the  sum  of  £ — ,  in 
order  to  enable  him  to  pay  off  the  said  suiq 
of  £— -,  so  due  and  owing  as  aforesaid^  and 
also  to  advance  and  lend  to  him  the  said 
A.  B«  the  further  sum  of  £-*,  which  he  the 
said  C.  D.  hath  agreed  to  do  upon  having 
the  repayment  of  the  said  several  sums  of 
£— •,  with  interest  thereon  in  the  meantime, 
after  the  rate  of  £— *  per  cent,  per  aimum, 
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secured  to  him  in  manner  hereinafter  men- 
tioned. 

(37  L)  And  whereas  the  said  A.  B.  and  .^«!?«»«n* 

^  ^  to  disduurgt 

C.  D.  in  order  the  better  to  enable  them  to  S,dT?Si 
carry  into  effect  the  trusts  of  the  will  of  the  SSt^** 
said  £.  F.  deceased,  have  applied  to  and  re- 
quested the  said  B.  B.  to  pay  off  the  said 
principal  sum  of  £—  due  upon  the  said  mort- 
gage and  further  charge;  and  to  advance 
and  lend  them  the  said  A.  B.  and  C.  D.,  as 
such  trustees  as  aforesaid,  the  sum  of  £ — , 
which  the  said  B.  B.  hath  agreed  to  do^  upon 
having  the  repayment  of  the  same  sums  re- 
spectively, and  interest  for  the  same  respec- 
tively, after  the  rate  of  £—  per  cejit.  per 
annum,  secured  to  him  in  manner  hereinafter 
mentioned. 

(372.)  And  whereas  the  said  A.  B.  and  C.  f^^^^^^^ 
his  wife  have  applied  to  and  requested  the  iu^S"  y**" 
said  C.  D.  to  advance  and  lend  to  them  the  ag^iS^nt, 
sum  of  £ — ,  (beingr  the  same  sum  ofl£-r-  as  is  jodice  to  tu 

1.11        -  i'*         n  ■««'»rity,ta 

secured,  together  With  the  interest  thereof, 'eMtttoM- 
by  the  bond  of  the  said  A.  B.  bearing  even 
date'  with  these  presents)  which  he  filMli 
agreed  to  do  upon  having  the  repayment 
of  the  same,  with  interest  thereon,  after  the 
rate  of  £-—  per  cent,  per  annum,  secured  to 
him  in  manner  hereinafter  mentioned.    And 


252  LOAN. 

they,  the  said  A.  B.  and  C.  his  wife,  are  de- 
sirous and  have  agreed,  that,  subject  and 
without  prejudice  to  the  said  security  to 
be  made  to  the  said  C.  D.,  all  the  said 
messuages,  lands,  and  hereditaments  should 
be  respectively  resettled,  and  should  ac- 
cordingly be  limited,  settled,  and  assured 
to  and  for  the  use  and  purposes,  and  un- 
der and  subject  to  the  powers  hereinafter 
respectively  declared  of  and  concerning  the 
same* 
Application       (373,)  And  whercas  the  said  A.  B.  hath 

for  loan,  and         ^  ' 

thir^rt  *     applied  to  and  requested  the  said  C.  D,  to 
JJied  in  Te*'   advaucc  and  lend  to  him  the  sum  of  £ — ,  &c. 
annuity'^d  (366.)    And  it  hath  been  agreed  by  and  be- 
mortffage.     twccu  the  Said  parties  to  these  presents  that 
the  sum  of  £ — ,  part  of  the  said  sum  of  & — , 
should  be  applied  in  the  repurchase  of  the 
said  annuity  of  £ — ,  and  that  the  sum  of  £ — , 
other  part  thereof,  should  be  apphed  in  the 
discharge  of  the  said  sum  of  £ —  so  due  and 
owing  as  aforesaid,  upon  the  said  hereinbe- 
fore in  part  recited  mortgage. 
fo"firth«"       (374.)  And  whereas  the  said  A.  B.  hath 
^^*°-  applied  to  and  requested  the  said  C.  D.  to 

advance  and  lend  to  him,  the  said  A.  B.  the 
further  sum  of  £ — ,  which  he  the  said  C.  D. 
hath  agreed  to  do,  upon  having  the  repayment^ 


as  well  of  the  said  sum  of  £'—5  so  secured 
by  the  said  hereinbefore  in  part  recited  in- 
denture of  mortgage^  as  also  of  the  said  fur- 
ther sum  of  £ — ,  so  to  be  advanced  as  afore- 
said, together  with  interest  thereon  respec- 
tively, in  the  meantime,  after  the  rate  of  £— 
per  cent,  per  annum,  secured  to  him  in 
manner  hereinafter  mentioned. 

(375.)  And  whereas  the  said  A.  B.  hath  id.  Another 
applied  to  and  requested  the  said  C.  D.  to 
advance  and  lend  him  the  fturther  sum  of 
£ — ,  which  he  the  said  C.  D.  hath  accord- 
ingly agreed  to  do,  upon  having  the  repay- 
ment, as  well  of  the  said  sum  of  £ — ,  as  of 
the  said  sum  of  £ — ,  making  together  the 
aggregate  sum  of  £-— ,  with  interest  on  the 
said  sum  of  £ — ,  in  the  meantime,  after  the 
rate  of  £—  per  cent,  per  annum,  secured 
to  him  as  well  upon  such  of  the  messuages, 
lands,  and  other  hereditaments,  charged  with 
the  payment  of  the  said  sum  of  £^  and  in- 
terest, as  are  comprised  in  the  said  inden- 
tures of  &c.,  as  upon  the  said  messuages, 
lands,  and  other  hereditaments  comprised  in 
the  said  indentures  of  &c. 

(376.)  And  whereas  upon  the  treaty  for  Afre««e"t 

^  '  *  •'to  advance 

the  loan  of  the  said  sum  of  £ — ,  it  was  agreed  g^vTor'll 
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SSSS*oider  *»*  *®  said  A.  B.  should,  by  petition  to  the 


obUln  order 
for  Infa 
•oDTey 


for  infant  to  jjj^j^  Q^^^^  ^f  Chanccry,  or  to  the  Court  of 


Exchequer^  obtain  an  order  for  the  said 
C.  D.9  the  infant,  to  convey  unto  the  said 
£.  F.,  his  heirs,  and  assigns,  or  as  he  or  they 
should  direct,  the  legal  estate  in  fee  simple, 
which,  upon  the  death  of  the  said  £>.  D.^ 
descended  upon  the  said  C.  D.  the  infisnit, 
of  and  in  one  undivided  third  part  of  the 
hereditaments  comprised  in  the  said  recited 
indentures  of  lease,  release,  and  mortgage, 
of  the  &c.,  but  such  order  not  having  yet 
been  obtained,  the  said  E«  F.  consented  to 
advance  the  sum  of  £— ,  without  waiting  for 
such  order,  on  condition  that  the  said  A.  B. 
should  enter  into  the  covenant  hereinafter 
contained  for  obtaining  such  order  and  a 
conveyance  in  pursuance  thereof. 
iZ^on         (377.)  And  whereas  the  said  sum  of  £ — , 
payabieon"*  advauccd  to  the  said  A.  B.  as  hereinbefore 
to  furvirori!  IS  mentioned,  was  advanced  by  the  said  CXD., 
E.  F.,  and  G.  H.  jointly,  on  a  joint  account, 
out  of  money  belonging  to  them  jointly;  and 
it  was  agreed  that  the  whole  of  the  said  sum 
of  £ — ,  and  the  interest  thereof,  or  so  much 
of  the  same  respectively  as  should  remain 
unpaid  at  the  death  of  any  one  or  more  of 
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Aem,  the  said  C«  D.,  E.  F.»  and  G.  H., 

should  be  payable  and  paid  to  the  survivors 
or  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor^  as  the  said 
B.  B.  doth  hereby  admit  and  acknowledge. 

(378.)  And  whereas  the  principal  sum  of  ■""•*•»•«■• 
£— ,  advanced  to  the  said  A.  B.,  upon  the 
security  of  the  said  hereinbefore  in  part  re* 
cited  mortgage,  was  the  proper  money  of  the 
said  C.  D.,  as  was  acknowledged  by  the  said 
A.  A.,  in  his  lifetime,  and  as  the  said  F.  G.^ 
as  such  executor  as  aforesaid^  doth  hereby 
testify  and  declare. 

(379.)  And  whereas  there  is  now  due  loab  dut. 
and  owing  to  the  said  A.  B.  and  C.  D.,  as 
such  trustees  and  executors  as  aforesaid,  in 
respect  of  the  said  hereinbefore  in  part  re« 
cited  indentures  of  mortgage  and  further 
charge,  the  principal  sum  of  £—  only,  all  in- 
terest for  the  same  having  been  duly  paid 
and  satisfied  up  to  the  day  of  the  date  of 
these  presents. 

(380.)  Whereas  the  principal  sum  of  £ —  Loan  and 
secured  by  the  within  written  indenture  [or,  •*"«• 
by  the  said  hereinbefore  in  part  recited  in- 
denture,] together  with  the  current  interest 
for  the  same  [or,  together  with  an  arrear  of 
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interest,  amounting  to  the  sum  of  £ — ,]  is 
now  due  and  owing  to  the  said  A.  B.,  as  he 
the  said  C*  D.  doth  hereby  admit  and  ac- 
knowledge. 
Agreament        (381.)  And  whereas  the  said  A.  B.  hath 

to  conrert  ^  ' 

iriSd*!!"***  applied  to  and  requested  the  said  C.  D.  to 
pay  the  said  sum  of  £ — ,  so  due  for  interest 
as  aforesaid ;  but  he  being  unable  so  to  do, 
hath  proposed  and  agreed  to  charge  the 
same  as  a  further  principal  sum  on  the  here- 
ditament comprised  in  the  said  indenture  of 
mortgage,  in  manner  hereinafter  mentioned. 
JS^iJd'in^.*"      (382.)  And  whereas  there  is  now  due  and 
ttlerataeof  owiug  from  the  said  A.  B.  to  the  said  CD., 
estate.         for  principal  and  interest,  the  sum  of  £ — , 
which  exceeds  the  value  of  the  absolute 
estate  and  inheritance  of  the  said  mortgaged 
premises. 

Loss.    See  Bill  of  Exchange. 

i^SS  Jnd*;«.     (383.)  And  whereas  the  said  hereinbefore 
■iffament.     ^  ^^^  rccitcd  indenture  of  release  and  as- 
signment of  the  &c.  hath  been  lost  or  mis- 
laid. 
«?<Stedf^r,      (384.)  And  whereas  upon  the  payment  of 
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release  or  sufficient  discharge  for  the  same 
was  executed^  or,  if  executed,  the  same  can- 
not be  found. 

(385.)  And  whereas  the  said  indenture  of  ^JjJ^^JjJ';^ 
assignment,  mentioned  in  the  exception  tojji"/**"" 
the  said  hereinbefore  in  part  recited  inden- 
ture of  release,  hath  been  lost  or  mislaid,  or 
cannot  be  found,  nor  can  it  be  traced  that 
any  such  indenture  was  ever  executed,  and 
unless  such  indenture  was  executed,  it  is 
considered  that  the  estate  and  interest  of 
the  said  A.  B.  was  long  since  barred  or  ex« 
tinguished. 

Lunacy. 

(386:)  Whereas  in  pursuance  of  an  order  ^^/J^'"" 
made  by  tlie  Lord  High  Chancellor  of  Great  J^d'i^ui- 
Britain,  bearing  date  on  or  about  the  &c.,  lin"c^^"' 
a  commission  in  the  nature  of  writ  de  luna- 
iico  inquirendo  was   awarded    and   issued, 
directed    to  certain  commissioners   therein 
named,  to  inquire  of  the  lunacy  of  the  said 
A.  B. ;  and  by  an  inquisition  taken  by  virtue 
of  the  said  writ,  on  or  about  the  &c.,  it  was 
found  that  the  said  A.  B.  was  then  a  lunatic, 
and  did  not  enjoy  lucid  intervals,  so  that  he 
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was  not  sufficient  for  the  government  of 
himself,  his  manors,  messuages,  lands,  tene- 
ments, goods,  and  chattels. 

S*aSSint "     (387.)  And  whereas  by  another  order  made 

MmLutMs.  hy  the  said  Lord  Chancellor,  in  the  matter  of 
the  said  lunacy,  bearing  date  the  &c.,  it  was 
(amongst  other  things)  referred  to  C.  D.  esq., 
one  of  the  Masters  of  the  High  Court  of 
Chancery,  to  inquire  and  certify  who  was  or 
were  the  most  fit  and  proper  person  or  per- 
sons to  be  appointed  the  committee  or  com- 
mittees of  the  person  and  estate  of  the  said 
lunatic. 
,  *Sr  fit*  erl     (388.)  And  whereas  the  said  Master,  by  his 

Mmmutees.  Tcport,  bearing  date  the  &c.,  made  in  pursu- 
ance of  the  said  last-mentioned  order,  certi- 
fied (amongst  other  things)  that  he  was  of 
opinion  the  said  E.  F.  and  G.  H.  were  the 
most  fit  and  proper  persons  to  be  appointed 
the  committees  of  the  person  and  estate  of 
the  said  lunatic. 

2jjJ»«»^       (389.)   And  whereas    by  another  order, 

SSStM  *Sf  ™2i^®  ^^  ^^^  same  matter,  bearing  date  the, 
committee..  ^^^  j^  ^^g  ordered  that  the  said  Master's  said 

report  should  be  confirmed;  and  that  the 
custody  of  the  person  of  the  said  lunatic, 
and  the  care  and  management  of  his  estate. 
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should  be  granted  to  the  said  E.  F.  and 
6.  H. ;  and,  in  pursuance  of  the  said  last- 
mentioned  order,  a  grant  of  the  custody  of 
the  person  and  estate  of  the  said  lunatic  to 
the  said  E.  F.  and  G.  H.  passed  the  great 
seal  on  or  about  the,  &c. 

(390.)  And   whereas   the  said  A.  B.  is  ritie  t« 
,  .  .      ,  land*  In- 

seised  in  fee-simple  of,  or  otherwise  abso- *fn<^«d  to  b« 

*^  '  demised. 

lately  entitled  to,  the  messuages  or  tene- 
ments, erections,  buildings,  and  land  herein- 
after particularly  described,  and  intended  to 
be  hereby  demised. 

(39 1 .)  And  whereas  by  another  order  made  order  to  in. 

^  ''  quire  as  to 

in  the  said  matter  by  the  said  Lord  Chan-  expediency 

''  of  lease. 

ceUior,  bearing  date  the  &c.,  it  was  ordered  to 
be  referred  to  the  said  Master  to  inquire  and 
certify  whether  it  would  be  fit  and  proper, 
and  for  the  benefit  of  the  said  lunatic's 
estate,  that  a  lease  of  the  said  messuages  or 
tenements,  and  premises,  should  be  granted 
by  the  said  E.  F.  and  G.  H.  to  the  said  B.  B., 
and  for  what  term,  and  at  what  rent,  having 
regard  to  the  said  lunatic's  interest  therein. 

(892.)  And  whereas  the  said  Master,  by  ^g^^',' 
his  report,  bearing  date  the  &c.,  made  in  Fewe"*^'  ^ 
pursuance  of  the  said  last-mentioned  order, 
certified  (amongst  other  things)  that  it  would 
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be  fit  and  proper,  and  for  the  benefit  of  the 
said  lunatic's  estate,  that  a  lease  of  the  said 
messuages  or  tenements  and  premises  should 
be  granted  to  the  said  B.  B.  for  the  term  of 
twenty-one  years,  at  the  yearly  rent  of  £ — , 
and  subject  to  the  covenants  and  conditions 
therein  mentioned,  and  hereinafter  con- 
tained, and  subject  to  such  other  covenants 
and  conditions  as  the  said  Court  might  think 
proper  to  be  inserted  in  such  lease. 
Order  con-       (393.)  And  whcrcas  by  another  order  made 

firming  re- 

port,  and     in  the  Said  matter  by  the  said  Lord  Chan- 

cnabling  •^ 

Jo^JStnt*"  cellor,  bearing  date  the  &c.,  the  said  last- 
'•"••  mentioned  report  was  confirmed ;  and  it  was 
ordered  that  the  said  E.  F.  and  G.  H.,  as 
committees  of  the  said  lunatic,  should  be  at 
Uberty  to  grant  a  lease  of  the  said  messua- 
ges or  tenements  and  premises  to  the  said 
B.  B.,  upon  the  terms  and  conditions  ap- 
proved of  by  the  said  Master ;  and  it  was 
thereby  referred  to  the  said  Master  to  settle 
and  approve  of  a  proper  lease  thereof  ac- 
cordingly ;  and  it  was  ordered  that  the  said 
£.  F.  and  G.  H.,  as  such  committees  as 
aforesaid,  should,  in  the  name  and  on  the 
behalf  of  the  said  lunatic,  execute  the  said 
lease,    when  so  settled  and  approved   of, 
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upon  the  said  B.  B.  executing  a  counterpart 
thereof,  (a) 

(394'.)  And  whereas  the  said  Master  hath  Approrai  of 

^  ^  lease  by 

settled  and  approved  of  these  presents,  as  Master. 
a  proper  lease  of  the  said  premises,  and  hath 
signified  his  approval  by  signing  his  name 
in  the  margin  of  the  first  skin  thereof,  and 
his  name  and  allowance  in  the^  margin  of  the 
last  skin  thereof.  (6) 


(o)  1 W.  IV.  c.  65,  8.  24. 

(b)  In  ordinary  cases  full  Recitals  of  all  the  pro- 
ceedings need  not  be  given:  it  will  be  sufficient  to 
refer,  in  the  operative  part  of  the  lease,  to  the  order  of 
the  Chancellor  and  the  approval  of  the  trustees  thus : — 
'*  Witnesses  that  for  and  in  consideration  of  the  yearly 
rent  hereinafter  reserved,  and  the  conditions,  covenants, 
and  agreements  hereinafter  contained,  on  the  part  of 
the  said  B.  B.,  his  executors,  administrators,  and  as- 
signs, to  be  paid  and  performed,  the  said  A.  B.,  by 
the  said  £.  F.  and  6.  H.,  as  such  committees  as  afore- 
said, by  virtue  of  an  order  of  the  Lord  Chancellor, 
bearing  date  &c.,  and  with  the  approbation  of  Master 
D.,  to  whom  the  matter  of  the  said  lunacy  stands  re- 
ferred, testified  by  his  signing  his  name  in  the  margin 
of  these  presents,  hath  demised,  &c"    The  ambiguity, 
or  supposed  ambiguity,  of  the  words  "  in  the  name  and 
on  the  behalf,"  has  occasioned  some  difference  of  opi- 
nion as  to  the  fittest  mode  of  framing  the  draft.     Some 
consider  the  form  above  given  as  the  most  correct ; 
others,   however,   advise  that  the  lunatic  should  be 
made  to  demise  in  his  own  name,  and  then  that  the 
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mcfereoeeto     (395.)  And  whereas,   by  another    order 

ia4|vir6  u  to 

«h«ezpe.  made  by  the  said  Lord  Chancellor  in  the 
JjJlJ  "i^;  said  matter,  upon  the  petition  of  the  said 
A.  B.  and  C.  D.,  bearing  date  the  &Cm  it 
was  ordered  to  be  referred  to  the  said  Master 
to  inquire  whether  it  would  be  fit  and  pro- 
per that  any,  and  if  any,  what  part  or  parts 
of  the  real  estates  of  the  said  A.  B.  should 
be  sold  or  mortgaged,  for  the  purpose  oi 
raising  the  said  several  sums  of  £-*  and  £— *, 
and  also  the  costs  of  and  attending  such 
sale  or  mortgage,  if  any.  (c) 
?4E;rcn%  (896.)  And  whereas  the  said  Master,  by 
•fEMie.  jjg  report,  bearing  date  the  &c.,  made  in 
pursuance  of  the  said  last-mentioned  order, 
certified  (amongst  other  things,)  that  it  was 
necessary  and  proper,  and  for  the  benefit  of 
the  said  lunatic  and  his  estate,  that  the  se- 
veral farms,  lands,  and  premises  therein 
mentioned,  including  the  messuage  and  land 
hereinafter  described,  and  intended  to  be 


committee  should  demise  ''in  the  name  and  cm  the 
behalf"  of  the  lunatic.  When  this  plan  is  adopted,  both 
the  lunatic  and  committee  are  named  as  parties,  and 
the  committee  signs  his  own  name  as  well  as  tiiiat  of 
the  lunatic. 

(c)  See  1  W.  IV.  c.  65,  s.  28. 
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hereby  granted  and  released,  should  be  sold, 
and  that  he  had  accordingly,  as  directed  by 
the  said  last-mentioned  order,  inserted  an 
adyertisement  in  the  London  Gazette,  and 
in  several  public  newspapers,  for  the  sale  of 
the  said  estates  before  him* 

(397.)  And  whereas,  by  another  order  g^J**^ 
made  by  the  said  Lord  Chancellor  in  the  ^^ 
said  matter,  upon  the  petition  of  the  said 
A.  B.  and  C.  D.,  and  bearing  date  the  &c., 
the  said  last-mentioned  report  was  confirmed^ 
and  it  was  (amongst  other  things,)  ordered, 
that  the  freehpld  and  leasehold  estates  therein 
mentioned,  including  the  messuage  and  land 
hereinafter  particularly  mentioned  and  de- 
scribed, and  inteaided  to  be  hereby  granted 
and  released,  with  the  appurtenances,  should 
be  sold,  either  by  public  auction  or  private 
contract,  with  the  approbation  of  tlie  said 
Master,  (subject  to  any  mortgage  or  mort- 
gages thereon,  or  on  any  part  thereof,  in 
case  the  mortgagee  or  mortgagees  should  not 
concur  in  such  sale,)  to  the  best  purchaser 
or  purchasers  that  could  be  gotten  for  the 
same,  to  be  allowed  of  by  the  said  Master, 
wherein  all  proper  parties  were  to  join  as 
the  said  Master  should  direct,  and  that  the 
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committee  might  be  at  liberty^  out  of  the 
purchase-money  for  the  said  premises,  to  pay 
off  and  discharge  the  sum  of  £ — ,  part  of 
the  principal  money  due  to  the  said  L.  IS/L, 
as  aforesaid,  upon  his  joining  in  the  con- 
veyance of  the  said  premises  to  the  pur- 
chaser or  purchasers  thereof. 
8»ie  bjr  auc-      (398.)  And  whcrcas,  in  pursuance  of  the 

tioA  before  .  "^  .  '  r 

Matter.        said    last-mcntioucd  order  and    advertise- 
mentSy   the  estates  therein  mentioned,  in- 
cluding the  messuage  and  land  hereinafter 
described,  and  intended  to  be  hereby  granted 
and  released,  were  put  up  for  sale  before 
Master  D.  D.,  at  the  public  sale-room  of 
the   High  Court   of  Chancery,  situate  in 
Southampton   Buildings,    Chancery   Lane, 
London,  on  Thursday  the  &c.,  at  two  o'clock 
in  the  afternoon,  in  —  lots,  according  to 
certain  printed  particulars  of  sale,  with  cer- 
tain conditions  thereunto  annexed,  then  and 
there  produced,  when  several  persons  at- 
tended the  said  sale,  and  bid  for  the  said 
premises ;  and  the  said  B.  B.  having  attended 
such  sale,  and  bid  the  sum  of  £ —  for  the 
premises  comprised  in  lot  — ,  and  no  other 
person  having  bid  more  for  the  same,  the 
said  B.  B.  was  allowed  to  be  the  highest 


LUNACY.  265 

bidder  for^  and  purchaser  of,  the  premises 
comprised  in  the  same  lot,  (which  includes 
the  messuage  and  land  hereinafter  described, 
and  intended  to  be  hereby  granted  and  re- 
leased,) at  or  for  the  price  or  sum  of  £ — . 

(399.)  And  whereas  the  said  Master,  by  Report  of 
his  report,  bearing  date  the  &c.,  certified 
(amongst  other  things,)  that  he  had  allowed 
the  said  B.  B.  to  be  the  purchaser  of  lot  — , 
mentioned  in  the  said  particulars  and  con- 
ditions of  sale,  at  the  sum  of  £ — ,  and  that 
he  had,  in  the  schedule  annexed  to  his  re- 
port, set  forth  the  particulars  of  such  lot  — , 
(a  true  and  correct  copy  whereof  is  hereupon 
indorsed.) 

(400.)  And  whereas    by  another   order,  SoSoTJSii- 
made  by  the  said  Lord  Chancellor,  in  the  ^'*  '•J^'*' 
said  matter,  upon  the  petition  of  the  said 
A-  B.  and  C.  D.,  and  bearing  date  &c.,  the 
said  last-mentioned  report  was  confirmed. 

(401.)  And  whereas  by  another    order,  ordar  for 

nayincnt  of 

made  by  the  said  Lord  Chancellor,  in  the  said  porchMt- 

*^  monojTt  ud 

matter,  upon  the  petition  of  the  said  B.  B.,  SSS^Scef 
and  bearing  date  the  &c.,  it  was  ordered 
that  the  said  B.  B.  should  be  at  liberty  to 
pay  into  the  Bank,  with  the  privity  of  the 

Accountant-General  of  the  Court  of  Chan- 

N 
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cery^  in  trust  in  the  said  matter^  to  an  ac- 
count to  be  intituled  ''  The  Produce  of  the 
Sale  of  the  Real  Estate/*  the  siun  of  £ — ^ 
being  the  amount  of  the  consideration  or 
purchase-money  for  the  premises  comprised 
in  lot  — y  in  the  said  petition  mentioned, 
together  with  interest  thereon^  at  and  after 
the  rate  of  £ —  per  cent,  per  annum,  from 
the  &C.9  up  to  the  time  of  payment  of  the 
said  sum  of  £ — ,  the  amount  thereof  to  be 
verified  by  affidavit;  and  it  was  thereby 
further  ordered  that  the  said  sum  of  £ — , 
and  interest,  when  so  paid  into  the  Bank, 
should  be  laid  out  in  the  purchase  of  £3  per 
cent,  consolidated  annuities,  in  the  nam^ 
and  with  the  privity  of  the  Accountant- 
General,  in  trust  in  the  said  matter,  to  an 
account  to  be  intituled  "  The  Produce  of 
the  Real  Estate  ;*'  and  the  said  Accountant- 
General  was  to  declare  the  trust  thereof 
accordingly,  subject  to  further  order;  and  it 
was  thereby  further  ordered,  that  the  said 
bank  annuities,  when  so  purchased,  should 
not  be  transferred  or  otherwise  disposed  of 
without  notice  to  the  said  B.  B.  or  Mr.  D.  his 
solicitor ;  and  it  was  thereby  further  ordered, 
that,  upon  the  said  B.  B.  paying  his  said 
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purchase-money  and  interest  into  the  Bank 
as  aforesaid,  that  he  should  be  let  into  pos- 
session of  the  premises  comprised  in  the  said 
lot  — ,  and  into  the  receipt  of  the  rents  and 
profits  thereof,  from  the  &c. ;  and  thereupon 
it  was  further  ordered,  that  the  said  A.  B« 
and  C.  D.,  the  committees  of  the  estate  of 
the  said  lunatic,  should  forthwith  execute 
in  the  place  of  the  said  lunatic,  and  join  and 
concur  with  all  other  necessary  parties  in 
executing  a  proper  conveyance  and  assur- 
ance of  all  the  estate,  right,  title,  and  in- 
terest of  the  said  lunatic,  of,  in,  and  to  the 
premises  comprised  in  the  said  lot  — ,  imto 
the  said  B.  B.,  his  heirs,  and  assigns,  or  as 
he  or  they  should  direct  or  appoint,  pur- 
suant to  the  statute  in  such  case  made  and 
provided;  such  last-mentioned  conveyance 
to  be  Settled  and  approved  of  by  D.  D.,  the 
Master  to  whom  this  matter  stands  referred, 

• 

in  case  the  parties  differed  about  the  same. 

(402.)  And  whereas,  in  pursuance  of  the  Payment  ©f 
said  last-mentioned  order,  the  said  B.  B.  did,  "onty- 
on  the  &c,,  pay  into  the  Bank  of  England, 
^th  the  privity  of  the  Accountant- General 
01  the  said  Court  of  Chancery,  in  trust  in 
the  said  matter,  to  an  account  to  be  intituled 
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*'  The  Produce   of  the  Sale  of  the    Real 
Estate,"  the  sum  of  £-^,  being  the  amount 
of  the  said  purchase-money  of  £ — ,  with  in- 
terest for  the  same,  after  the  rate  aforesaid, 
up  to  the  time  of  such  payment,  as  appears 
by  the  receipt  of  one  of  the  cashiers  of  the 
said  Bank,  and  the  certificate  of  the  said 
Accountant- General  annexed  thereto,    and 
therewith  filed  in  the  office  of  the  Registrar 
of  the  same  court,  true  and  correct  copies 
whereof  are  hereupon  indorsed. 
That  mort-       (403.)  Kikdi  whcrcas  the  said  A.  B.  hath 
^™J^^^^*- lately  become  of  unsound  mind,  and  in  con- 
by"nqSS-    sequcucc  thcrcof  is    totally    incapable    of 
****"■  managing  his  own  affairs,  or  of  executing 

with  effect  any  deed  or  other  legal  instru- 
ment, but  hath  not  been  found  such  by  in- 
quisition, {d) 
©wire  to  (404.)  And  whereas  the  said  C.  D.  is  de- 
mortgage,  sirous  of  pajdng  off  and  discharging  the 
principal  money  and  interest  due  and  owing 
to  the  said  A  B«,  upon  the  said  recited  se- 

{d)  See  1  W.  IV.  c.  60,  s.  5.  If  the  party  has  been 
found  lunatic  by  inquisition,  then,  instead  of  this  Re- 
cital, the  conunisaion  of  lunacy  and  the  appointment 
of  committees  should  be  recited.  See  art  (386.)  and 
(387,)  p.  257. 
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curity  as  aforesaid^  upon  having  a  reconvey- 
ance of  the  said  mortgaged  premises  duly  * 
made  and  executed  by  him. 

(405.)  And  whereas  by  an  order  made  in  ncfei-encete 

V  A     1  A      Tk  i»  Inquire  whe- 

the  matter  of  the  said  A.  B.,  (a  person  of  thermort- 

^     *  gagee  be  a 

unsound  mind^  though  not  found  such  by^^^^^^^- 
inquisition,)  by  the  Lord  High  Chancellor  of 
Great  Britain,  upon  the  petition  of  the  said 
C.  D.,   and  bearing  date  the  &c.,  it  was 
ordered  that  it  should  be  referred  to  D.  D., 
the  Master  in  rotation,  to  inquire  and  cer- 
tify whether  the  said  A.  B.  was  an  idiot, 
lunatic,  or  of  unsound  mind,  and  incapable 
of  managing  his  own  affairs ;  and  in  case  the 
said  Master  should  find  the  said  A.  B*  to 
be  an  idiot,  lunatic,  or  of  unsound  mind,  and 
incapable  of  managing  his  affairs,  then  he 
was  to  inquire  and  certify  whether  he  was 
seised  or  possessed  of  the  hereditaments  and 
premises  comprised  in  the  said  indentures  of 
lease  and  release  of  the  &c.,  or  of  any  and 
what  part  or  p^rts  thereof,  either  alone  or 
jointly  with  any  other  person  or  persons,  and 
whom,  as  a  trustee  or  trustees  upon  any  and 
what  trust  or  trusts,  or  by  way  of  any  and 
what  mortgage,  and  for  whom,  within  the 

intent  and  meaning  of  an  act  of  Parliament 

N3 
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passed  in  the  first  year  of  the  reign  of  his 
present  Majesty  King  William  the  Fourth, 
intituled  *'  An  Act,  for  Amending  the  Law 
respecting  Conveyances  and  Transfers   of 
Estates  and  Funds  vested  in  Trustees  and 
Mortgagees,    and  for   enabling    Courts    of 
Equity  to  give  Effect  to  their  Decrees  and 
Orders  in  certain  Cases ;"  and  whether  the 
said  A.  B.  had  any  and  what  beneficial  es- 
tate or  interest  therein ;  and  in  case  the  said 
Master  should  find  him  to  be  a  mortgagee 
of  the    said    hereditaments    and   premises 
within  the  intent  and  meaning  of  the  said 
act,  then  he  was  to  inquire  and  certify  whe- 
ther any  thing  and  what  was  due,  and  ought 
to  be  paid,  for  principal  and  interest  on  the 
said  mortgage;  and  whether  the  said  A*  B. 
was  entitled  thereto,  or  to  any  and  what 
part  thereof  in  his  own  right,  and  for  his 
ovni  benefit,  or  in  trust  for  any  other  person  or 
persons,  and  whom ;  and  if  the  said  Master 
should  find  the  said  A.  B.  to  be  entitled  to 
the  said  principal  and  interest,  or  any  part 
thereof,  m  his  own  right  and  for  his  own 
benefit  as  aforesaid,  and  such  principal  and 
interest,  or  the  part  thereof  to  which  the 
said  A.  B.  should  be  so  entitled,  should  not 
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exceed  & — y  then  the  said  Master  was  to 

certify  who  was  or  were  the  most  fit  and 

proper  person  or  persons  to  be  appointed 

on  behalf  of  the  said  A.  B.,  to  receive  the 

amount  to  be  so  found  due  to  him ;  and  also 

who  was  or  were  the  most  fit  and  proper 

person  or  persons  to  be  appointed^  in  the 

place  of  the  said  A.  B.^  to  convey  and  as* 

8ure^  or  join  in   conveying  and  assuring, 

the  hereditaments    and  premises    whereof 

he  might  be  found  to  be  so  seised,  and  to 

whom. 

(406.)  And  whereas  the  said  Master,  by  Report  ftad- 
his  report,  bearing  date  the  &c.,  made  in  ^^^ 
pursuance  of  the  said  order,certified  (amongst 
other  thmgs,)  that  he  found  that  the  said 
A.  B.  was  a  lunatic  and  of  unsound  mind, 
and  incapable  of  managing  his  affairs,  and 
that  he  was  seised  of  the  hereditaments  and 
premises  comprised  in  the  said  indentures 
of  lease  and  release,  of  &c.,  alone,  and  not 
jointly  with  any  other  person  or  persons, 
within  the  intent  and  meaning  of  the  act  of 
Parliament  in  the  said  order  mentioned ;  and 
he  found  that  the  said  A.  B.  was  entitled  to 
the  beneficial  interest  in  such  mortgage;  and 
he  further  found  that  there  was  due  and 
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ought  to  be  paid  for  principal  and  interest 
on  the  said  mortgage  the  sum  of  £ — ^   and 
that  the  said  A.  B.  was  entitled  thereto  in 
his  own  right  and  for  his  own  benefit ;  and 
the  same  not  exceeding  £-^  in  the  said  order 
mentioned,  he  was  of  opinion  that  the  said 
E.  F.  was  the  most  fit  and  proper  person  to 
be  appointed  on  behalf  of  the  said  A.  B.^  he 
being  so  lunatic  and  of  unsound  mind^  and 
incapable  of  managing  his  affairs  as  afore- 
said, to  receive  the  said  & — ,  being   the 
amount  so  found  due  as  aforesaid ;  and  he 
was  also  of  opinion  that  the  said  E.  F.  was 
the  most  fit  and  proper  person  to  be  ap- 
pointed in  the  place  of  the  said  A.  B.  to 
convey  and  assure,  or  join  in  conveying  and 
assuring,  the  hereditaments  and  premises 
and  interest  whereof  he  was  found  to  be  so 
seised,  as  aforesaid,  to  the  said  C.  D. 
conflnna-         (407.)  And   whcrcas    by  another    order 

tion  of  re-  *  '  ^ 

SSSiSJion  '^^^^  l^y  ^^  said  Lord  Chancellor  in  the 
conw^r*^  said  matter,  upon  the  petition  of  the  said 
C.  D.,  and  bearing  date  the  &c.,  it  was 
ordered  that  the  Master's  said  report  should 
be  confirmed ;  and  it  appearing  to  the  said 
Lord  Chancellor,  by  the  said  report,  that  the 
said  A.  B.  was  a  person  of  unsound  mind, 
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and  incapable  of  managing  his  affairs^  and 
that  he  was  seised  of  the  hereditaments  and 
premises  comprised  in  the  indentures  of 
lease  and  release  of  the  &c.^  mentioned  in 
the  said  petition^  byway  of  mortgage,  within 
the  intent  and  meaning  of  the  said  act  of 
Parliament^  the  said  Lord  Chancellor  thereby 
appointed  £.  F.,  named  in  the  said  report^ 
in  the  place  of  the  said  A.  B.,  being  of  un* 
sound  mind  as  aforesaid,  upon  entering  into 
the  security  thereinafter  mentioned,  to  re- 
ceive the  principal  and  interest  certified  to 
be  due  to  him  in  respect  of  the  said  mort- 
gage, and  to  convey,  assign,  and  assure,  and 
the  said  Lord  Chancellor  thereby  directed 
the  said  £.  F.,  in  the  place  of  the  said  A,  B., 
to  convey,  assign,  and  assure  all  the  estate, 
right,  title,  and  interest  whatsoever  of  the 
said  A.  B.  of,  in,  and  to  the  hereditaments 
and  premises  mentioned  and  comprised  in  t 

the  aforesaid  indentures  of  &c.,  freed  and 
discharged  of  and  from  the  principal  sum  of 
£— •  thereby  secured,  and  all  interest  due 
thereon,  and  all  claims  and  demands  in  re- 
spect thereof  respectively,  to  the  said  C,  D., 
his  heirs,  and  assigns,  or  as  he  or  they  should 
direct  or  appoint,  upon  payment  to  the  sdd 

N  4 


274  LtTNACY. 


£.  F.  of  the  sum  of  £ — ,  the  principal  and 
interest  certified  to  be  due  by  the  said 
Master^  (after  deducting  the  costs  and  ex- 
penses therein  and  hereinafter  mentioned)  $ 
and  it  was  ftirther  ordered,  that  such  con- 
veyance should  be  settled  and  approved 
hy  — ~9  the  Master  to  whom  the  said  matter 
stood  referred,  in  case  the  parties  differed 
about  the  same :  and  it  was  referred  to  the 
said  Master  to  settle  and  take  such  security 
for  the  due  application  of  the  said  principal 
money  and  interest,  by  the  said  E«  F,,  as  he 
should  consider  proper  and  sufficient ;  and 
it  was  thereby  ftirther  ordered  that  the  said 
C«  D.  should  be  at  liberty  to  retain,  out  of 
the  said  mortgage  money  and  interest,  his 
costs  and  expenses  of  and  occasioned  by  the 
several  petitions  and  orders  in  the  said  mat- 
ter, and  consequent  thereon,  (excepting  the 
costs  of  the  conveyanee,  which  were  to  be 
borne  and  paid  by  the  said  €•  D.,)  such  costs 
and  expenses  to  be  taxed  by  the  said  Mas- 
ter, in  case  the  parties  differed  about  the 
same. 
Balance  dae  (408.)  And  whcrcas,  B&eT  dcductinff  the 
after  deduct-  gum  of  £— ,  the  amount  of  the  costs  ana 
expenses  by  the  said  last-mentioned  order 
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directed  to  be  retained  by  the  said  C.  D.  out 
of  the  said  mortgage  money  and  interest, 
the  sum  of  £ —  only  remains  due  to  the  said 
A.B. 
(409.)  And  whereas  the  said  E.  F.  hath  Th.t  wna- 

^  ^  nee  baa  ea* 

duly  entered  into  security,  to  the  satisfaction  M^n^^ 
of  the  said  M aster,  for  the  due  appUcation 
of  the  said  sum  of  £ —  by  the  said  E.  F.,  in 
testimony  whereof  the  said  Master  hath 
signed  the  certificate  indorsed  upon  these 
presents. 

(410.)  And  whereas,  after  the  date  and  JJ^^^JS^ 
execution  of  the  said  hereinbefore  in  part  SST** 
recited  indentures  of  &c.,  [or,  within  written 
indentures,]  the  said  A.  B.  became  of  un- 
sound mind,  and  incapable  either  of  exe- 
cuting the  trusts  reposed  in  him,  or  of  ap- 
pobting  a  new  trustee  or  trustees  in  his 
stead,  by  virtue  of  the  powers  contained  in 
the  said  recited  indenture  of  &c«,  [or,  the 
within  written  indenture.] 

(411.)  And  whereas,  by  a  decree  of  the  »•'•'•■«•  •• 

Tj.  .  ^      J  appoint  aair 

nigh  Court  of  Chancery,  pronounced  by,*""**^- 
&c.i  on  the  &c.,  in  a  cause  in  which  the  said 
[or,  the  within  named]  C.  D.  and  others  are 
plaintiffs,  and  the  said  A.  B.  is  defendant,  it 
was  referred  to  the  Master  of  the  said  Court 
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in  rotation,  to  appoint  one  or  more  proper 
person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  said  A.  B.,  under  the 
within  written  indenture^  for  the  purposes  of 
the  said  indenture,  or  such  of  them  as  were 
then  capable  of  taking  effect ;  and  to  settle 
the  proper  deeds  for  vesting  the  trust  estates 
in  such  new  trustee  so  to  be  appointed. 
'kR???/        (412.)  And  whereas  D.  D.,  one  of  the 
fngnew?^*:  Masters  of  the  said  Court,  and  who  was 
^^'  the  Master  in  rotation  to  whom  the  said 

decree  was  referred,  did,  in  pursuance  of 
such  decree,  make  his  report,  bearing  date 
the  &c.,  and  thereby  certified  (amongst  other 
things,)  that  he  approved  of  a  proposal  which 
had  been  laid  before  him  for  the  appoint-* 
ment  of  a  new  trustee  as  therein  mentioned, 
and  that  he  therefore  thereby  appointed 
the  said  A.  A.  to  be  such  trustee  in  the  place 
of  the  said  A.  B. 
confirma.  (413.)  And  whcrcas  by  an  order  made  in 
port  the  said  cause,  and  bearing  date  the  &c., 

it  was  ordered  that  the  said  recited  report 
should  be  confirmed. 
liqui'rewhS     (414.)  And  whereas,  by  an  order  made 
J^^Sc.  ^y  tl^e  I^oJ'd  High  ChanceUor  of  Great  Bri- 
tain in  the  said  cause,  and  in  the  matter  of 
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the  said  A.  B.^  and  bearing  date  the  &c., 
it  was  ordered  that  it  should  be  referred  to 
the  said  Master^  to  inquire  and  certify  whe-^ 
ther  the  said  A.  B.  was  an  idiot,  lunatic,  or 
of  unsoiuid  mind,  &c. 

(416.)  And  whereas  in  pursuance  of  the  ^^^°^^^^^^\ 
said  last-recited  order,  the  said  Master  made  *""****=• 
his  report,  bearing  date  the  &c.,  and  thereby 
certified  that  he  found  that  the  said  A.  B. 
was  of  unsound  mind,  and  incapable  of  exe- 
cuting the  trusts  vested  in  him  under  and 
by  virtue  of  the  said  indenture,  and  that  he 
was  of  opinion  that  the  said  A.  B.  was  a 
trustee  of  the  hereditaments  and  premises, 
with  the  appurtenances,  mentioned  and  com- 
prised in  the  said  indentures,  within  the  in- 
tent and  meaning  of  the  said  act  of  Parlia- 
ment ;  and  that  the  said  A.  B.  had  no  bene- 
ficial interest  in  the  said  premises ;  and  that 
he  was  also  of  opinion  that  the  said  A.  B. 
was  such  trustee  for  the  plaintiffs  in  the  said 
cause,  the  said  T.  L,  and  F.  S.  and  such 
other  persons  as  were  entitled  to  any  benefit 
under  the  trusts  of  the  said  recited  inden<* 
tures  of  &c.,  [or,  the  within*written  inden-* 
ture ;]  and  the  said  Master  further  certified 
that  he  was  of  opinion  that  the  aaid  A*  A. 
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was  the  most  fit  and  proper  person  to  be 
appointed  on  the  behalf,  and  in  the  name 
of  the  said  A.  B.  to  convey,  surrender,  re- 
lease,  assign,  or  otherwise  assure  the  here- 
ditaments  and  premises,  with  their  appur- 
tenances, whereof  tha  said  A.  B.  was  such 
trustee  aforesaid. 
GoDfirma.  (416.)  And  whcreas  by  an  order  made  by 
port,  and     the  said  Lord  Chancellor  in  the  said  cause 

direction  to 

conTey.  ^^^  matter,  and  bearing  date  the  &c.,  now 
last  past,  it  was  ordered  that  the  last  recited 
report  should  be  confirmed,  and  that  the 
said  A.  B.  should  be  discharged  fi*om  the 
trusts  of  the  said  indentures  respectively ; 
and  that  the  said  A.  A.  should  convey,  sur- 
render, release,  and  assign,  or  otherwise 
assure  unto  the  said  L.  M.  the  heredita- 
ments, premises,  with  their  appurtenances 
so  vested,  or  such  of  them  as  were  then 
vested  in  the  said  A.  B.,  under  and  by  virtue 
of  the  same  indentures,  or  any  of  them,  for 
the  purposes  of  such  indentures,  or  such  of 
those  purposes  as  were  then  capable  of 
taking  effect ;  and  that  it  should  be  referred 
back  to  the  said  Master  to  settle  the  proper 
deeds  for  vesting  the  said  trust  estates  in  the 
said  L.  M,  r 
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(417.)  And  whereas  the  said  Master,  in  ApimTaiof 

conycfiacc 

pursuance  of  the  sidd  lastly-recited  order,  ^r  mmmt. 
hath  settled  these  presents  as  a  proper  deed 
for  vesting  the  said  hereditaments  and  pre- 
mises,  with  their  appurtenances,  in  the  said 
Li.  M.  as  such  new  trustee,  and  in  testimony 
of  his  approval  hath  signed  his  allowance  in 
the  margin  hereof. 

(418.)  And  whereas  letters  of  adminis-ortotdfiet- 

^  ten  of  admi- 

tration  of  the  goods  and  chattels,  rights  and  JjJ^jSStt** 
credits  of  the  said  A.  B.,  left  unadministered 
hy  the  said  C.  D.,  were  granted  to  the  said 
E.  F.  during  the  lunacy  of  the  said  C.  D.  by 
the  &c.,  on  &c. 

(419.)  And  whereas  the  said  Master,  by  Rq^rt  and- 

^  '  "^  Ing  next  of 

his  report  bearing  date  &c.,  made  in  pursu-  "".^^ijlf^ 
ance  of  an  order  of  the  Lord  Chancellor  to  iJSS^Itor 
that  effect,  certified  that  the  said  B.  B.,  C.  B.,  E^.rif?f 
and  D.  B.,  and  the  said  C.  D.,  were  the  only  ^^ivi.  ^^' 
next  of  kin,  of  the  said  A.  B.,  and  the  sidd 
Master  also  reported,  pursuant  to  the  said 
order  last  referred  to,  that  the  said  A.  B. 
was,  at  the  time  of  his  decease,  possessed  of 
the  following  property  and  effects;  (that  is 
to  say)  the  sum  of  £*-*-,  &c.  &c. ;  and  the  said 
Master  found  that  the  said  A.  B.  was  not  in- 
debted at  his  death,  nor  was  the  said  CL  D. 
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then  indebted ;  and  the  said  Master  reported 
that  the  said  lunatic  did^  before  his  said  la* 
nacy^  take  possession  of  &c.  and  also  caused 
the  said  stock  and  funds  to  be  transferred 
into,  and  the  same  were  tSien  standing  in  his 
name,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England. 
csnfirmm.  (420.)  And  whcreas,  by  a  further  order  of 
port,  and  du  the  Said  Lord  Chancellor,  made  in  the  said 

rection  to 

paydutribu-  matter,  bearing  date  the  &c.  on  the  joint  pe- 
tition of  the  said  E.  F.,  B.  B.,  C.  B.,  and 
D.  B.,  it  was  ordered,  that  the  said  last  men- 
tioned report  should  be  confirmed;  and  it 
was  (amongst  other  things)  further  ordered, 
that  the  said  E.  F.,  as  such  committee  as 
aforesaid,  should  be  at  liberty  to  transfer 
and  pay  the  residue  of  the  said  lunatic's 
moiety  of  the  several  stocks,  funds,  annui- 
ties, and  securities  mentioned  in  the  said  re- 
port, and  the  dividends  due  and  to  become 
due  in  respect  thereof,  after  the  payment 
thereinbefore  directed,  into  the  Bank,  in  the 
name  and  with  the  privity  of  the  Account- 
ant-Oeneral  of  the  Court  of  Chancery,  in 
trust  in  the  said  matter :  And  it  was  fur- 
ther ordered,  that,  upon  a  proper  release  and 
indemnity,  or  proper  releases  and  indemni- 
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ties^  to  the  said  lunatic  and  his  estate  being 
given  and  executed  (at  the  expense  of  the 
said  lunatic's  estate^)  by  the  said  B.  B.,  C.  B., 
and  D.  B.  to  the  said  E.  F.^  as  such  com* 
mittee  as  aforesaid  (such  release  and  indem- 
nity, or  rekases  and  indemnities  to  be  set- 
tled by  the  said  Master,)  the  said  committee 
should,  as  such  administrator  as  aforesaid, 
pay  and  transfer  the  remaining  moiety  of  the 
said  stocks,  funds,  and  securities,  and  the 
dividends  due  and  to  accrue  due  in  respect 
thereof,  unto  the  said  B.  B.,  C.  B.,  and 
D.  B.,  in  equal  shares  and  proportions. 

(421.)  And  whereas  the  said  B.  B.  in  con-  D«»ire,  on 

*  receiving 

sideration  of  his  distributive  share  of  the  said  diHiributire 

share,  to  ex- 

intestate's  bonds,  stocks,  funds,  and  securi-  JJXSS^ 
ties,  as  aforesaid,  being  delivered,  transfer-  °^*^' 
red,  or  paid  to  him,  pursuant  to  the  said 
last-recited  order,  is  desirous  of  executing 
this  present  release  and  indemnity,  settled 
and  approved  by  the  said  Master,  testified 
by  his  signature  of  approbation  in  the  mar- 
gin hereof,  pursuant  to  the  same  order,  and 
the  «aid  B.  B.  hath  also  concurrently  exe- 
cuted a  receipt,  duly  stamped,  for  his  said 
distributive  share,  as  required  by  the  statute 
in  that  behalf. 


S82 


Marriage.    See  Separatum. 


That  mar.        (4@2.)  Whereas  a   marriage   hath    been 

hten  agrMd  agreed  upon»  and  b  intended  shortly  to  be 

solemnized,  between  the  said  A.  B.  and  C.  D. 

saiamaisa.       (403.)  Whereas  a  marriage  was  duly  so- 

tioB  of  mar-  a 

rine.         lemnized  between  the  said  A.  B.  and  C.  D.| 

in  the  parish  church  of  A.,  in  the  county  of 

B.,  on  or  about  the  —  day  of—. 

f r**TJd"        (4'24.)  Whereas  the  said  C.  D.  hath  lately 

coverture,    ^termanjed  with,  and  is  now  the  wife  of,  the 

said  A.  B* 
Reference  to     (425.)  And  whcrcas  the  said  A.  B.  having 
SH3?"  ^*«^y  "^^^  proposak  of  marriage  to  the  said 
JT*  o?TOd  ^*  ^•*  ®^®  ^^^  ^^'  ^^  mother  applied  to 
waa  raitiiMc  ^^  ^^  Court  of  Chaucery ,  by  petition  in  the 

said  cause,  and  thereby  prayed  that  it  might 
be  referred  to  the  Master  to  consider  whether 
the  proposed  marriage  was  a  fit  and  suitable 
marriage  for  her ;  whereupon,  by  an  order 
made  in  the  said  cause,  bearing  date  &c., 
it  was  ordered  that  it  should  be  referred 
to  — ,  one  of  the  Masters  of  the  said  Court, 
to  consider  whether  the  said  proposed  tnar* 
riage  was  a  proper  marriage  for  the  said 
C.  D.,  and  if  the  same  should  appear  to  be 
a  proper  marriage,  then  it  was  ordered  that 
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the  said  A.  B.  should  be  at  liberty  to  lay 
proposals  before  the  master  for  a  settlement 
or  provision  for  the  said  C.  D.,  and  the  issue 
of  the  said  marriage;  and  the  said  Master 
was  to  state  the  same,  with  his  opinion 
thereon  to  the  said  Court,  and  thereupon 
such  further  order  should  be  made  as  should 
be  just. 

(426.)  And  whereas  in  pursuance  of  the  Report  la 
said  order,  the  said  Master  made  his  report  JJJXf  •* 
hearing  date  &c.,  and  thereby  certified  that  ^X' 
the  fortune  of  the  said  C.  D.  consisted  of  the  '^^"'^ 
particulars  in  his  report,  and  hereinbefore 
mentioned,  and  the  said  master,  having  con- 
sidered the  evidence  laid  before  him  as  to 
the  character  and  circumstances  of  the  said 
A  B,,  was  of  opinion  that  the  said  marriage 
vas  a  proper  marriage  for  the  said  CD.; 
and  the  said  Master  further  certified  that  the 
said  A.  B.  had,  in  pursuance  of  the  liberty 
given  to  him  by  the  said  orders,  laid  propo- 
sals before  him  for  a  settlement,  to  be  made 
previous  to  such  marriage,  whereby  he  pro- 
posed that  the  share  of  the  said  C.  D.,  vested 
^^  contingent,  in  the  said  funds,  property 
and  effects,  should  be  assigned  to  the  said 
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trustees^  in  trust  to  raise  and  pay  the  costs 
and  expenses  of  preparing  the  said  setde- 
ment,  and  of  the  application  to  the  said 
Court,  and  otherwise  relating  thereto;  and 
then  in  trust  to  raise  the  sum  of  £—-9  for  the 
said  C.  D.  for  her  immediate  use;  and  sub- 
ject thereto^  to  discontinue  the  said  sumsy 
funds,  and  effects  in  their  present  securities^ 
or  to  place  them  in  any  other  government 
funds  or  real  securities,  and  to  pay  the  diTi- 
dends  and  interest  to  the  said  C.  D.  for  her 
separate  use  for  her  Ufe,  and  after  her  de« 
cease  to  pay  the    interest   and  dividends 
thereof  to  the  said  A.  B.  for  his  life,  if  he 
died  surviving  his  intended  wife^  and  at  the 
death  of  the  survivor  to  pay  and  divide  the 
said  principal  monies  unto  and  between  the 
issue  of  the  said  intended  marriage,  in  such 
shares  as  the  parents  should  jointly  by  deed, 
or  as  the  survivor  should  by  deed  or  will  di- 
rect or  appoint,  and  in  default  of  appoint- 
ment, then  equally  between  their  children, 
if  more  than  one,   and  if  only  one,  then 
wholly  to  that  child,  the  shares  of  sons  to 
vest  at  twenty-one,    and  of  daughters  at 
twenty-one  or  marriage,  with  a  proviso  for 
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the  dividends  to  be  applied  for  maintenance 
during  minority^  and  that  the  said  trustees 
should  have   power  to  apply  parts  of  the 
shares  of  sons  (not  exceeding  a  moiety)  for 
their  advancement  in  the  worlds  though  their 
shares  should  not  have  vested;  and  if  there 
should  not  be  any  issue  of  the  said  marriage^ 
or  being  such,  if  all  should  die  without  any 
of  them  attaining  a  vested  interest,  the  whole 
property  to  belong  to  the  said  C.  D.  in  the 
event  of  her  surviving  her  intended  husband, 
and  in  case  of  his  surviving  her,  then  one 
moiety  of  the  principal  to  belong  to  him  at 
his  wife's  decease,  and  the  interest  of  the 
other  moiety  for  his  life ;  and,  at  his  death, 
the  said  other  moiety  to  go  to  the  next  of  kin 
of  the  said  CD.,  in  the  same  way  as  if  she 
had  died  unmarried  and  intestate,  and  that 
the  settlement  should  contain  all  other  usual 
clauses  contained  in  settlements  of  the  like 
nature;  and  the  said  Master  certified  that  he 
bad  considered  the  said  proposals,  and  was 
of  opinion  that  a  settlement  made  pursuant 
thereto,  would  be  a  proper  settlement  on  the 
said  C.  D.  the  infant,  and  the  issue  of  the 
said  intended  marriage. 


-] 
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Merger.    See  Surrender,  Terms  for  Yean. 


Intention  to      (427.)  And  whereas  it  is  intended  that  the 

mcive  term.  ' 

said  term  of  —  yearsi  created  by  the  said 
hereinbefore  in  part  recited  lease  of  the  &c> 
shall  be  merged  and  extinguished. 
AgrecDMnt       (428.)  And  whcrcas  it  is  apprehended  that 

to  merge  ^  *  * 

iiJSd*^"***  the  said  term  of —years,  created  by  the  said 
merged.  hereinbefore  in  part  recited  indenture  of  the 
&c.,  is  merged  by  reason  of  the  assignment 
of  the  same  term  to  the  said  A.  B.  and  its 
union  with  the  freehold  and  inheritance  of 
the  said  messuages,  lands,  and  other  heredita- 
ments, comprised  in  the  said  term;  but,  in 
order  to  put  an  end  to  any  doubts  as  to 
the  merger  of  the  said  term,  it  hath  been 
agreed  that,  unless  the  same  is  aheady  extin- 
guished, it  shall  be  extinguished  by  the  force 
and  operation  of  these  presents. 
Agreeuent       (4^.)  And  whcrcas  in  order  to  enable 

to  merge 

term  to  op.   them  to  carrv  the  aforesaid  contracts  for 

der  to  disj  *' 

chugeedkte  gale  into  execution,  the  said  A.  B.  and  C.  D. 

from  por- 

**•■»•  are  desirous  that  the  said  term  of  —  years 
should  be  merged  in  the  inheritance  of  the 
said  premises,  so  agreed  to  be  sold,  in  order 
that  the  same  may  be  discharged  from  the 
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portions  to  be  raised  under  the  same  term ; 
and  the  said  E.  F.  and  G.  H.,  being  satis* 
fied  that  the  said  estates  in  the  said  county 
of  D»  are  of  more  than  su£Gicient  value  to  an- 
swer the  said  portions,  have  agreed  to  sur- 
render the  said  term  to  the  extent  aforesaid, 
and  to  release  the  sdd  estates  so  to  be  sold 
from  the  aforesaid  portions. 

(430.)  And  by  the  said  indenture  now  in  JJ^'**' 
recital,  for  the  considerations  therein  ex- 
pressed, the  said  A.  B.  did  surrender  unto 
the  said  C.  D.  and  his  assigns,  the  said  lands 
and  other  hereditaments,  and  all  other  the 
premises  comprised  in  the  said  term  of  — 
years,  with  their  and  every  of  their  appurte« 
nances,  to  hold  the  same  unto  the  said  CD* 
and  his  assigns  for  all  the  residue  then  to 
come  of  the  said  term  of-*  years,  to  the  in- 
tent that  the  residue  of  the  said  term  might 
merge  and  be  extinguished  in  the  reversion 
and  freehold  of  the  said  hereditaments,  and 
that  the  same  might  be  absolutely  freed  and 
discharged  from  the  said  annuity  of  £ — , 
and  the  trusts  of  the  said  term  of —  years. 

(431.)  And  whereas,  under  the  circum- That  under 

circa  in- 
stances of  the  title,  the  said  term  of—  years  "fences  of 

J.  '  ^  ^  title,  ttrm 

did  not,  by  virtue  of  the  said  hereinbefore  in  Jije* 
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part  recited  indenture  of  the  &c.,  merge  in 
the  freehold  and  inheritance  of  the  heredita- 
ments comprised  therein ;  but  is  now  a  sub- 
sisting interest  in  the  said  A.  B. 


Minority.    See  Age. 

Mortgage.  See  Infant y  Loany  Lunacy y  Pay* 

menty  ^c. 

Mortgajfe  of      (432.)  And  whercas  by  indenture  of  lease 

freeholds  ^  '  •^  , 

menf?f^"  ^^^  rclcasc  bearing  date,  respectively,  the 
*•'"•  &c.,  and  made  or  expressed  to  be  made  be- 

tween A.  B.  of  the  first  part,  the  said  C.  D. 
of  the  second  part,  E.  F.  of  the  third  part, 
and  the  said  G.  H.  of  the  fourth  part,  in 
consideration  of  the  sum  of  £ —  to  the  said 
A.  B.  paid  by  the  said  C.  D.,  all  and  singular 
the  messuages  and  other  hereditaments 
hereinafter  particularly  mentioned,  and  in- 
tended to  be  hereby  released,  with  the  ap- 
purtenances, were  [together  with  divers  other 
hereditaments,]  conveyed  and  limited,  sub- 
ject to  the  term  of  —  years,  to  the  use  of  the 
said  C.  D.,  his  heirs,  and  assigns  for  ever; 
subject,  nevertheless,  to  a  proviso  or  condi- 
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tion  in  the  indenture  now  in  recital  contained 
for  redemption  of  the  same  premises^  on  pay- 
ment by  the  said  A.  B.5  his  heirs^  executors, 
or  administrators,  to  the  said  C.  D.  his  exe- 
cutors, administrators,  or  assigns,  of  the  sum 
of  £ — ,  with  interest  for  the  same,  after  the 
rate^  on  or  at  the  days  or  times,  and  in  the 
manner  therein  mentioned  and  appointed  for 
payment  of  the  same  respectively. 

And  by  the  indenture  now  in  recital,  the 
same  messuages  and  premises  with  their  ap- 
purtenances were,  for  the  consideration 
therein  mentioned,  conveyed  and  assigned 
unto  the  said  6.  H.,  his  executors,  adminis- 
trators^  and  assigns  for  the  residue  then  to 
eome  an^  unexpired  of  the  said  term  of  — 
years;  upon  trust  for  the  more  effectually 
securing  the  repayment  of.  the  said  sum  of 
£— -  and  interest  at  the  times  and  in  manner 
aforesaid;  and  subject  thereto,  upon  trust, 
for  the  person  or  persons  for  the  time  being, 
entitled  to  the  freehold  and  inheritance  of 
the  said  premises,  and  to  be  assigned  and 
disposed  of  as  he  or  they  should,  from  time 
to  time,  direct  or  appoint,  and  in  the  mean 
time  to  attend  and  wait  upon  the  freehold 
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and  inheritance  of  the  same  premises,  in  » 
der  to  protect  the  same  from  all  mesne  in* 
eumbrancesy  if  any  such  there  were. 
JfwgJJJ  0'  (433.)  And  whereas  hy  indentures  rf  lease 
tn^£^^  <uid  appointment  and  release^  the  lease  bear- 
ing date  the  day  next  before  the  day  t^llie 
date  of  the  said  indenture  6f  appomtment 
and  reliease^  and  the  appointment  and  re- 
lease bearing  even  date  with  these  pr^ents, 
and  made  or  expressed  to  be  made  between 
As  B.  of  the  one  part>  aM  C^  D.  of  dve  other 
party  in'  consideration  of  tiie  sum  of«£ — to 
the  said  A.  B.,  paid  by  the  s^d  C  D.,  all, 
&c.  were  conveyed  and  .limited  unto  and  to 
the  use  of  the  said  C.  D.  and  his  heics,  upon 
certain  trusts  therein  mentioned  .-and  de- 
clared for  securing  to  him  the  said  G.  D., 
his  executors^  administratorsy  and  assigns, 
the  repayment -of  the  said  sum  cxf'^-*^,  witb 
jntei^st  fep  the  same,  after  the  rate  km  oir  at 
the  days  or  times^  and  in  msmnar  iherem 
mentioned  axid  appointed  for  payment  of  the 
same  reapectirdy. 
frL^hSid^  ^'  (434u)  And  whereas^  by  kidantureii  «f  lease 
itiSHf^"'  '•*^  refease,  bearing  date  respe^vely  the 
M^!""' ""'  Ae.|  ^e  velease  being  mdde  ot  esfMressed  to 
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be  made  between  the  said  A.  B.  of  the  one 
party  and  the  said  C.  D.  of  the  other  pwrt^ 
in  consideration  of  the  sum  of  £"—  three  per 
cent,  reduced  Bank  Annuities  transferred  by 
the  said  C.  D.  into  the  name  of  the  said  A.  B»y 
in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England^  kept  for  entering 
transfers  of  such  stock,  the  messuages,  knds, 
and  other  hereditaments  hereinafter  particu* 
larly  menti(Hied>  and  intended  to  be  hereby 
appointed  and  released,  with  their  appurte- 
nances, were  conveyed  and  limited  unto  and 
to  the  use  of  the  said  C.  Dr,  his  heirs  and 
assigns  for  ever;  subject  neviertheless  to  a 
proviso  or  condition  in  the  said  indenture 
now  in  recital  contained,  for  redemption  of 
the  same  premises,  tm  the  re^transfer  by  the 
said  A«  B.,  his  heirs,  executors,  administia- 
tors,  <^t  assigns,  into  the  name  or  names  of 
the  sfldd  G.  D.,  his^exeeutors,  administipatoni, 
or  asdgns,  of  the  i^id  ftum  of  £ —  three  per 
cent,  reduced  Bank  Annuities  on  the  &c«, 
then  next  ensuing,  and  on  payment,  in  the 
meantime,  of  such  sums  of  money  by  way  of 
interest,  as  would  have  been  payable  for  di- 
vidends upon  the  said  sum  of  £-«-*  if  the  said 

03 
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€•  D,  had  not  transferred  the  same  as  afore- 
said, (a) 
fSSSlfftor  (*^*0  And  whereas  by  indentures  of  lease 
«iiJS*°*  and  release,  bearing  date  respectively  the 
■^t^entof  &c.,  the  lease  being  made,  or  expressed  to  be 
*^  *  made,  between  &c.,  in  consideration  of  the 
sum  of  £—  to  the  said  A.  B.  paid  by  the 
said  C.  D.,  as  therein  is  mentioned^  and  of 
the  further  sum  of  £ —  to  the  said  A.  B.  se- 
cured to  be  paid  by  the  said  C.  D.,  as  therein 
also  is  mentioned,  the  messuages,  lands,  and 
other  hereditaments  hereinafter  particularly 
described,  with  their  appurtenances,  were, 
(together  with  divers  other  hereditaments,) 
conveyed  and  limited  to  the  use  of  the  said 
C.  D.,  his  executors,  administrators,  and  as- 
signs, for  the  term  of  —  years,  subject  ne- 
vertheless to  a  proviso  or  condition  in  the 
said  indenture  now  in  recital  contained,  for 
redemption  of  the  same  premises,  upon  pay- 
ment by  the  said  A.  B.,  his  heirs,  executors, 


(a)  As  to  mortgages  of  this  kind,  see  Forrest  y.  Elwetf 
4  Yes.  492;  Tate  v.  WelUn^t,  3  T.  R.  531;  3  B.  &  C. 
278;'  and  see  Barnard  v.  Young,  17  Ves.  44;  White  v. 
Wright*,  3  B.  &  C.  276,  S.  C.  5  D.  &  R.  110. 
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or  administrators^  unto  the  said  C.  D.,  his 
executors^  administrators^  or  assigns,  of  the 
sum  of  .£'— ,  with  interest  for  the  same,  after 
the  rate,  on  or  at  the  days  or  times,  and  in 
manner  therein  mentioned  and  appointed 
for  payment  of  the  same  respectively ;  and 
after  the  determination  of  the  said  term  of  — 
years,  and  in  the  mean  time  subject  thereto^ 
to  such  uses  &c.  \^See  tit.  **  Use$.^''\ 

(436.)  And  whereas  by  an  indenture  bear-  J^2J2S3S['^ 
ing  date  on  or  about  &c.,  and  made  or  ex-  J^twwi co- 
pressed  to  be  made  between  the  said  A,  B,,  ^*°*" 
of  the  one  part,  and  the  said  C.  D.  of  the 
other  part,  in  consideration  of  the  sum  of 
£—  to  the  said  A.  B.  paid  by  the  said  C.  D., 
in  manner  therein  mentioned,  all  and  singular 
the  manors,  messuages,  lands,  hereditaments, 
and  premises  comprised  in  and  demised  by 
the  said  hereinbefore  in  part  recited  inden- 
ture of  lease,  with  their  appurtenances,  were 
transferred  and  assigned  unto  the  said  C.  D., 
his  executors,  administrators,  and  assigns, 
from  the  day  of  the  date  of  the  indenture 
now  in  recital,  for  and  during  all  the  residue 
and  remainder  of  the  said  term  of  —  years, 
in  and  by  the  said  indenture  of  lease  granted, 
then  to  come  and  unexpired,  subject,  never- 

03 
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thelesSy  to  the  payment  of  the  rent  thereby 
reserved,  and.  to>the  performanee.of  the  co- 
Tenanta  in  the  «aid  indenture  of  lease  cott' 
tainedy  and  on  the  part  and  behalf  of  the 
tenant  or  lessee  to  be  observed  and  -pet- 
formed;  and  subject  ako  to  fiie  proviao  or 
condition^  in  the  said  indenture  now  in  re- 
cital containedy  for  redemption  of  the  same 
premises,  upon  payment  by  the  said  A.  B., 
his  heirs*  executors,  or  administrators,  unto 
the  said  C.  D.,  his  executors,  administrators, 
or  assigns,  of  the  said  sum  of  £— ,  together 
with  interest  for  the  same,  after  the  rate  of 
£ —  per  cent,  per  annum,  at  the  respective 
times  and  in  manner  therein  mentioned  and 
appointed  for  payment  of  the  same  respeo 
tively. 
Further  (437.)  And  whcroas  by  an  indenture  of 

charge. 

further  charge,  bearing  date  the  &c.,  and 
made  or  expressed  to  be  made  between  the 
said  A.  B.  of  the  one  part,  and  the  said  C.  D. 
of  the  other  part,  it  is  witnessed  that  in  con- 
sideration of  the  said  sum  of  £— ,  beuig  then 
due  and  owing  to  the  said  C.  D.,  by  virtue 
of  the  said  lastly  hereinbefore  recited  inden- 
ture, and  also  in  con^deration  of  the  further 
sum  of  £— ,  then  advanced  by  the  said  C.  D. 
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to  the  sMd  A.  B^  he,  the.  said  A.  B.,  did 
thereby.  ooTenant  with  the  said  C.  D.>  his 
executors,  administrators,  and  assigns,  that  aU 
and  ehigujar  the  messuages,  lands,  and  other 
hereditaments  comprised  in  the  said  inden- 
ture of  &c«^  should  stand  charged  as  well 
with  the  payment  of  the  sumof£-— ,  as  of 
the  said  sum  of  £— ,  with  interest  for  the 
same  sums  respectively,  and  that  the  said 
hereditaments  should   not  be  redeemable 
until  the  payment  of  the  said  several  sums 
of  £*—  and  £—,  and  interest  for  the  same 
respectively. 

(438.)  And  whereas  by  a  deed  poll  or  in«  J^f  "*****•' 
strument  in  writmg,  bearing  date  on  or  about  <*^*^-^*'*^'' 
the  &c^  under  the.  hand  and  seal  of  the  said 
A.  B.,  and  indorsed  on  the  said  hereinbefore 
in  part  recited  indenture  of  release  of  the 
&c.,  all  and  singular  the  messuages^  lands, 
and  other  hereditaments  in  the  said  inden- 
ture of  release  comprised,  became  chargea- 
ble with  the  repayment  of  the  sum  of  £-— 
with  interest  to  the  said  C.  D.,  his  executors, 
admimtrators,  or  assigns. 

(4f39.)  Subject  nevertheless  to  a  proviso  or  ^^^f^jj 
condition  in  the  indenture  now  in  recital  J^J^fJ^'Jf/ 
contained,  for  redemption  of  the  same  pre-  i^p^,^'    * 
mises  on  payment  by  the  s^d  A.  B.,  his  ^^' 
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Xqulteblc 
atmritj. 


heirsy  executors,  or  administrators,  unto  t; 
said  C.  D.,  his  executors,  administrators, 
assigns,  of  the  said  sum  of  £ — ,  with  inte: 
for  the  same,  after  the  rate  of  £«— ,  per  cent 
per  annum,  on  or  at  the  days  or  times,  and  i 
manner  therein  mentioned  and  appointed  for 
payment  of  the  same  respectively,  with  a 
provision  for  reducing  the  interest  to£ — 
per  cent,  per  annum,  if  paid  at  the  times 
and  in  manner  thereby  appointed. 

(440.)  And  whereas  the  messuages,  tene- 
ments, and  other  hereditaments  comprised 
in  and  conveyed  by  the  said  hereinbefore  in 
part  recited  indentures  of  &c.,  stand  subject 
to,  and  are  charged  and  chargeable  with, 
the  payment  of  the  sum  of  £ — ,  and  interest 
to  A.  B.,  of  &c.;  and  the  said  recited  inden- 
tures have  been  deposited  with  the  said  A.B. 
as  an  equitable  security  for  the  same. 
Equitable         (441.)  And  whcrcas  the  said  A.  B.,  beinff 
m^tef u^SS  i»i<iebted  to  the  said  C.  D.  in  the  sum  of  £ — , 
mortgage.     ^^  ^^  ^^  about  the  &c.,  d^posit  the  said 

hereinbefore  recited  indentures  with  the  said 
C.  D.,  as  an  equitable  security  for  the  same 
debt,  and  at  the  same  time  agreed  to  make 
and  execute  unto  the  said  C.  D.,  his  execu- 
tors, administrators,  and  assigns,  such  legal 
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oonveyance  or  mortgage  of  the  said  mes- 
suages, lands,  and  other  hereditaments  com* 
prised  in  the  same  indentures,  as  the  said 
C  D.,  his  executors,  administrators,  or  as- 
signs, should  ^t  any  time  thereafter  require, 
£br  better  securing  the  said  hereinbefore 
mentioned  debt :  And  whereas  the  said  CD. 
Iiath  requested  the  said  A.  B.,  to  make  arid 
execute  the  conveyance  and  assurance  here- 
inafter contained,  which   he   hath  agreed 
to  do. 

(442.)  And  whereas  by  an  indenture  bear-  J^!^*' 
ing  date  on  or  about  the  &c.,  and  made,  or 
expressed  to  be  made,  between  the  said 
A.  B.  of  the  first  part,  the  said  C.  D.  of  the 
second  part,  and  the  said  E.  F.  of  the  third 
part,  in  consideration  of  the  sum  of  £ — ,  to 
the  said  A.  B.  paid  by  the  said  E.  F.,  the 
said  A.  B.  did  bargain,  sell,  assign,  transfer, 
and  set  over,  unto  the  said  E.  F.,  his  exe- 
cutors, administrators,  and  assigns,  all  that 
the  said  principal  sum  of  £ — ,  secured  by 
the  hereinbefore  in  part  recited  indenture  of 
mortgage,  together  with  all  and  every  other 
sum  and  sums  of  money  which  then  were  or 
thereafter  should  or  might  grow,  or  become 
due  and  owing,  for  or  in  respect  of  the  said 

05 
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sum  of  £•*-!  and  all  securities  for  the 
to  hoMj  receive,  and  take  the  same    uni 
and  by  the  said  E.  F.,  his  executors,  ad] 
nistrators,  and  assigns,  for  bis  and  their  oi 
use  and  benefit.    And  for  the  consideraCiooil 
aforesaid,  die  said  A.  B«  did  bargain,   seUj 
assign,  transfer,  and  set  over,  and  the  said 
C.  D.,  for  the  considerations  therein  men- 
tioned, did  bargain,  sell,  assign,  ratify,  and 
confirm,  unto  the  said  E.  F.,  his  executors, 
administrators,  and  assigns,  all  the  premises 
comprised  in  and  demised  by  the  said  here- 
inbefore in  part  recited  indenture  of  lease, 
with  their  appurtenances:  to  hold  the  same 
unto  the  said  E.  F.,  his  executors,  adminis- 
trators, and  assigns,  from  thenceforth  for 
amd  during  all  the  residue  and  remainder  of 
the  said  term  of  —  years,  in  and  by  the  said 
hereinbefore  in  part  recited  indenture  of 
lease  granted,  subject   nevertheless  {b)  to 
such  equity  or  right  of  redemption  as  the 
same  premises  were  then  subject  or  hable  to, 

(6)  If  a  new  proviso  for  redemption  was  introduced, 
then  say,  "  free  from  the  proviso  contained  in  the  said 
indenture  of  &c.,  but  subject  nevertheless  to  the  proviso 
or  condition,  in  the  indenture  now  in  recital  contained,  1 
&c."    See  art.  (432,)  p.  288. 
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:\d.er  or  by  virtue  of  the  said  hereinbefore 
L  p£u*t  recited  indenture  of  mortgage^  and  of 
ae  proviso  for  that  purpose  therein  con- 
Buncd.  [or,  if  a  mortgage  of  the  fee^  And 
OT  the  considerations  aforesaid,  the  said 
!L«  £.,  at  the  request  and  by  the  direction  and 
tppointment  of  the  said  C.  D.,  did  bargain, 
^elly  and  release,  unto  the  said  E.  F.  and  his 
beirs,  all  the  said  manors,  messuages,  lands, 
and  premises,  mentioned  and  comprised  in 
the  hereinbefore  in  part  recited  indenture 
of  the  &c.,  with  their  and  every  of  their 
rights,  members,  and  appurtenances:  to  hold 
the  same  unto  and  to  the  use  of  the  said 
K.  F.,  his  heirs  and  assigns ;  subject  never- 
theless to  such  equity  or  right  of  redemption 
as  the  said  premises  were  subject  and  liable 
to,  under  or  by  virtue  of  the  said  hereinbe- 
fore  in  part  recited  indentures  of  the  &c., 
and  of  the  proviso  for  that  purpose  therein 
contained.] 

(443.)  And  whereas  the  principal  sum  of  Jjj*^^^ 
£— ,  advanced  to  the  said  A.  B.  upon  the  ^V^w^. 
security  of  the  said  hereinbefore  in  part  re- 
cited mortgage,  was  the  proper  money  of  the 
said  C.  D.,  as  was  acknowledged  by  the  said 
E.  F.  in  his  lifetime,  and  as  the  said  G.  H* 
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as  such  executor  as  aforesaid^  doth  herel 
testify  and  declare.      [^See  tU,  **  Aecounif 
art.  (9,)  p.  87.] 
Dtfiiau  In        (444.)  And  whereas  the  said  principal  si 
whidi"mi?t.  ^^^  interest  not  having  been  repaid  accori 
5^to°|Sl  "^g  ^^  *^®  provisions  of  the  said  indenture] 
■cnion.       ^£  mortgage,  the  said  A.  B,  hath  entered' 
upon,  and  is  now  in  possession  of,  the  said 
mortgaged  hereditaments,  and  in  receipt  of 
the  rents  and  profits  thereof,  and,  as  nearly 
as  the  said  C.  D.  can  ascertain,  there  remains 
due  for  principal  money  and  interest,  upon 
the  same  mortgage,  the  sum  of  £ — «     [See 
tit.  ''  Account;'  art.  (10,)  p.  58.] 
Agreement        (445.)  And  whcrcas  the  said  A.  6.  hath 

todUcharge  _  i  i.      i  11  «    • 

mortgaged    agreed  to  exonerate  and  discharge  all  and  sm- 
dcbt.  gular  the  said  messuages  or  tenements,  lands, 

and  other  hereditaments  hiereinafter  released, 
or  expressed  and  intended  so  to  be,  of  and 
from  the  principal  money  and  interest  due 
upon  or  by  virtue  of  the  said  hereinbefore 
in  part  recited  i^iortgage  of  the,  &c. 
Agreement       (446.)  And  whcrcas  the  said  A.  B.  hath 

to  di**  charge 

partofmoruacrreed  to  exonerate  and  discharge  horn  the 

raged  estate      ^  ^ 

from  debt,  gaid  mortgage  debt  of  £— ,  and  from  all  in- 
terest due,  or  to  become  due,  in  respect  of 
the  samCi  such  of  the  said  freehold  and  lease- 
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Iiold  premises  as  are  in  the  said  ground- 
plan  respectively  coloured  yellow  and  blue ; 
1>ut  without  releasing  or  exonerating  any 
part  of  the  said  mortgage  debt,  or  any  other 
of  the  securities  for  the  same ;  and  also  upon 
condition  that  the  said  freehold  and  lease- 
hold messuages  and  premises,  so  to  be  con- 
veyed and  assigned  to  the   said  C.  D.  as 
aforesaid,  should  be  charged  with  and  made 
subject  to  the  payment  of  the  said  sum  of 
£— -,  together  with  interest  for  the  same, 
after  the  rate,  on  or  at  the  days  or  times, 
and  in  manner  mentioned  and  appointed,  as 
aforesaid,  for  payment  of  the  same  respec- 
tively. 

(447.)  And  whereas  the  said  A.  B.  and  form^""**"^ 
C.  D.,  being  satisfied  that  the  other  here- 
ditaments comprised  in  the  said  term  of — 
years  are  an  ample  security  for  the  said  sum 
of  £— ,  have  agreed  that  the  said  term,  so 
far  as  it  respects  the  messuage  and  land 
agreed  to  be  purchased  by  the  said  E.  F,, 
shall  be  surrendered  by  the  said  A.  B«  and 
C.  D.,  to  the  intent  that  the  same  term  may 
be  merged  and  extinguished,  and  that  the 
last  mentioned  premises  may  be  discharged 
from  the  said  sum  of  £ —  and  interest. 


1 
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Loan  and  In.     (448.)  And  whereas  there  is  now  due  sldo^ 

terest  due  ^  '  ' 

and  owing.  Qwing  to  the  said  A.  B.,  upon  the  said  iiere- 
inbefore  in  part  recited  mortgage  or  security, 
the  principal  sum  of  £— ,  together  with  an 
arrear  of  interest  thereon,  amounting  to  the 
sum  of  £ — 9  making  together  the  aggregate 
sum  of  £ — . 

Loan  dae         (449.)  And  whereas  there  is  now  due  and 

and  owing.  ^  ' 

owing  to  the  said  A.  B.,  in  respect  of  the 
said  hereinbefore  in  part  recited  indentures 
of  mortgage,  the  principal  sum  of  £ —  only, 
all  interest  for  the  same  having  been  duly 
paid  and  satisfied  up  to  the  day  of  the  date 
of  these  presents. 
Expediency      (450.)  And  whereas  it  will  be  greatly  for 

ofconsoli-  ^  '  o  ./ 

25n  mort^'  *^®  advantage  of  the  said  A.  B.  and  C.  D., 
SfSkSng '  and  the  other  persons  who  are  now,  or  may 
whi^can^^  hereafter  become,  beneficially  interested  in 

not  be  effect- ^.  i  j«.  .  j 

ed  without    the  manors,  hereditaments,   and  prenuses 

the  aid  of  ,  ^  *r 

Parliament,  dovised  and  Settled  by  the  said  will  of  the 
said  testator  B.  B.,  that  the  trustees  thereof 
should  be  authorised  to  mortgage  the  said 
manors,  hereditaments,  and  premises,  for 
the  purpose  of  effecting  a  transfer  and  con- 
solidation of  the  mortgages  in  the  first  sche- 
dule to  this  bill  annexed,  more  particularly 
mentioned  and  described,  now  affecting  the 


.•^ } 
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same  ;  and  also  to  sell  such  parts  of  the  said 
manors,  hereditaments,  and  premises,  as  are 
comprised  and  contained  in  the  second 
schedule  to  this  bill  annexed,  for  the  pur* 
pose  of  discharging  the  incumbrances  affect- 
ing the  same,  in  manner  hereinafter  men- 
tioned ;  but  by  reason  of  the  limitations  con- 
tained in  the  will  of  the  said  testator  B«  B.^ 
these  objects  cannot  be  effected  without  the 
aid  and  audiority  of  Parliament 


Naturalization. 

(451.)  And  whereas  the  said  A.  B.  was 
naturalized  by  an  act  of  Parliament,  which 
received  the  royal  assent  on  or  about  the 
&c.  (c) 


*  (c)  Naturalization  can  be  effected  only  by  act  of 
Parliament;  but  a  person  may  be  made  a  denizen 
(or  idenized,  as  Lord  Bacon  expresses  it,)  by  the  King's 
letters  patent.  A  denizen,  it  is  said,  is  privileged 
a  parte  post ;  one  naturalized,  a  parte  ante.  See  Lord 
Bacon's  Works,  vol.  5.  p.  118:  Co.  Litt.  8,  129  a; 
r  Rep.  6  a ;  Com.  Dig.  tit.  "  Alien,"  (B.  2),  (C),  (D.); 
Vin.  Abr.  tit.  «  AUen,"  (B.);  Bac.  Abr.  tit.  "Alien," 
(D.) 

Strictly  peaking,  however,  one  naturalized  is  not 
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Order  of  Court.    See  Suit 

Parcels. 

"Slli^and  i^^*)  And  whereas  the  said  A,  B.  hath 
^^ee^b?°'  satisfied  himself  that  the  messuages,  lands, 
Mrittion!^  <u^d  hereditaments  hereinafter  described  and 
intended  to  be  hereby  released^  with  the 
appurtenances,  are  part  of  the  hereditaments 
comprised  in  the  said  hereinbefore  in  part 
recited  indentures  of  the  &c. ;  and  hath 
requested  that  the  same  may  be  conveyed  by 
the  description  hereinafter  contained,  being 
the  present  or  modem  description  thereof.  (</} 

——I*———  II         ■    I  I  I    ■  I        I.I  .         I  I         m        ■    ■      ^^— ^^— 

privileged  a  parte  ante ;  for  if  an  alien  having  acquired 
land  dispose  of  it  before  he  is  naturalized,  the  title  of 
the  purchaser  will  not  be  legalized  by  the  act  of  na- 
turalization, unless  there  is  an  express  provision  for 
that  purpose.  {Fiik  v.  X/etn,  2  Meriv.  431.)  Mr. 
Preston  seems  to  think  that  one  naturalized  could  not 
even  hold  lands  purchased  before  naturalization,  un- 
less the  act  expressly  provide  for  the  case.  Toudl. 
335,  Mr.  Preston* t  ed, 

(d)  In  describing  the  parcels,  or  subject-matter  of 
conveyance,  two  things  must  be  carefully  attended  to. 
First,  &at  the  description  is  sufficiently  comprehensive; 
and  secondly,  that  it  corresponds  in  the  main  with  the 
^description  in  former  deeds,  so  that  no  doubt  as  to 
identity  can  arise.  The  parcels  may  be  described 
either  in  the  recitals,  or  in  schedules,  or  in  the  openUiT« 
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(453.)  And  whereas  the  greater  part  of  conftuionof 
:Iie  said  messuages  and  lands  are  copyhold 
>f  the  manor  of  A.,  and  the  residue  of  the 
same  messuages  and  lands  are  of  freehold 
tenure^  but  the  freehold  parts  of  the  said 
messuages  and  lands  cannot^  by  reason  of  a 
confusion  of  boundaries,  be  distinguished 
from  the  copyhold  parts  of  the  same  mes- 
suages and  lands,  (e) 


part  of  the  deed,  which  last  is  the  most  usual  way. 
Whenever  the  property  is  at  all  complicated  a  map 
should  be  used.  "  *  Give  me/  "  said  Archimedes,  "  *  give 
me  but  another  place  to  stand  upon,  and  I  will  giv« 
motion  to  the  earth.'  "  "  '  Give  me/  **  said  Bentham, 
'^  give  me  hut  a  map  to  point  to,  and  I  will  give  rest 
and  quiet  to  all  that  inherit  this  our  portion  of  the 
earth's  siu^ace.'  '*  Third  Rep.  of  the  Real  Prop.  Com. 
App.  49.  On  the  subject  alluded  to  in  this  note,  see 
Touch  77,  94,  246 ;  Mr.  Preston's  ed.,  and  2  Prest. 
Conv.  446. 

(e)  In  some  counties,  particularly  in  Norfolk  and 
Sufiblk,  it  is  extremely  difficult  to  distinguish  what  is 
and  what  is  not  copyhold ;  and  where  allotments  have 
been  made  in  respect  of  freehold  and  copyhold,  without 
distinguishing  which  portion  of  the  allotments  was 
for  one,  and  which  for  the  other,  and  without  distin- 
guishing the  different  manors,  the  titles  become  in- 
volved in  the  greatest  possible  confusion.  In  a  case  of 
this  kind  it  was  suggested,  on  behalf  of  the  vendors,  that 
all  the  lords  of  the  manors  would  agree  that  so  much 
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Thatpareeit     (454.)  And  whereas  the  messuages  and 
iTdwirLbi?  ^*®'  hereditaments  hereinafter  particularly 
?he  KkJ/*'  mentioned  andintended  tobe  hereby  granted, 
bargained^  and  sold,  are  the  same  heredita- 
ments which   were  given  and  bequeathed 
by  the  will  of  the  said  A.  A.  to  the   said 
A.  B.  and  C.  D.  as  aforesaid,  and  are  situate 
and  lying  contiguous  to  His  Majesty's  castle 
of  Windsor,  and  it  is  desirable  that  the  same 
sdould  be  purchased  for  and  on  the  behalf 
of  His  Majesty,  his  heirs,  and  successors, 
as  and  for  an  appendage  to  the  said  castle, 
[See  art.  (205,)  p.  168.] 
Acreage.  (455.)  And  whercas  the  pieces  or  parcels 

of  land  and  other  hereditaments  hereinafter 
particularly  described,  and  intended  to  be 


ahould  be  considered  copyhold  of  one  manor,  and  so 
much  of  another ;  to  which  it  was  objected,  that  it  was 
not  possible  for  lords  of  manors  to  create  copyhdd,  and 
that  if  they  happened  to  mistake  between  the  copyhold 
and  the  freehold  it  would  occasion  great  perplexity. 
At  last  the  difficulty  was  got  rid  of  by  an  act  of  Par- 
liament, authorizing  commissioners  to  set  out  what 
was  freehold  and  what  was  copyhold,  and  enacting 
that  what  was  declared  by  the  commissioners  to  be 
copyhold  of  the  manor  of  A.,  should  be  held  as  copy- 
hold of  that  manor,  and  so  with  respect  to  the  rest 
See  First  Real  Prop.  Rep.  App.  272. 
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lereby  granted  and  released,  contain  by  ad- 
neasurement  &c. 

(4b5€L)  Whereas  there  axe  within  the  manor  Jj""^" 
of  A.,  in  the  parish  of  B.,  in  the  county  of  "J^sF 
C.9  certain  commons  or  parcels  of  waste 
ground,  containing  by  estimation  -^  acres,  or 
thereabouts,  upon  which  the  owners  or  pro* 
prietors  of  houses,  lands,  tenements,  and  he- 
reditaments, within  the  said  manor  and 
pariah  are,  in  right  thereof,  entitled  to  com- 
mon  of  pasture    for  all  their  commonable 

cattle^  levant  and  couchant,  upon  their  said 

respective  tenements. 

(457.)  Whereas  thereare  within  the  manor  commoni 

and  inclo- 

of  C,  within  the  parish  of  B.,  in  the  county  "uret. 
of  W.,  several  open  and  common  fields,  com- 
mon downs,  common  woods,  meadows,  pas- 
tures, and  other  commonable  and  waste  lands, 
and  also  several  inclosed  lands  and  grounds, 
containing  altogether — acres  or  thereabouts. 

(458.)  And  whereas  since  the  execution  Erection  of 

buildings 

of  the  said  hereinbefore  in  part  recited  in-  "ince  con- 

*  vcyanct. 

denture,  the  said  A.  B.  hath  erected  and 
built  upon  the  said  piece  or  parcel  of  ground 
therein  comprised,  divers  messuages  or  te- 
nements, with  suitable  offices  and  outbuild- 
ings. 


Partition. 


2fpitfti?oa  (459.)  And  whereas  the  said  A.  B.  and 
C«  D.  on  or  about  the  &C.5  agreed  upon  an 
actual  division^  partition^  or  separation  of 
such  of  the  messuages^  lands,  and  other 
hereditaments  comprised  in  the  said  herein- 
before in  part  recited  indenture  of  release  of 
the  ftc^as  are  comprised  in  the  first  schedule 
hereunder  written,  or  hereunto  annexed^  and 
that  the  same  should  be  held  and  enjoyed 
by  them  and  their  respective  heirs,  appoin- 
tees, and  assigns,  in  the  parts,  shares,  and 
proportions,  and  in  manner  hereinafter  men- 
tioned. 

DiTitionof       (460.)  And  whereas  for  the  purpose  of 

praniMfl ; 

and  agree,    the  Said  partition,  the  said  hereditaments 

ment  to  pay  ^  ' 

SeJ*tor"^"  ^^^  premises,  so  agreed  to  be  partitioned, 
©weitf.  ^ere  divided  into  two  lots  or  compartments ; 
and  it  was  further  agreed  that  such  of  the 
said  hereditaments  and  premises  as  are  men- 
tioned and  comprised  in  the  first  and  second 
parts  of  the  second  schedule  hereunder  writ- 
ten, or  hereunto  annexed,  should  be  con- 
sidered as  lot  A,y  and  should  be  the  part  or 
share  of  the  said  A.  B.,  and  should  be  en- 
joyed by  him,  his  heirs,  and    assigns,  in 
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kereralty;  and  that  such  of  the  said  here- 
ditaments and  premises  as  are  mentioned 
and  comprised  in  the  third  part  of  the  said 
second  schedule  should  be  considered  as  lot 
B,j  and  should  be  the  part  or  share  of  the 
said  C.  D.9  and  should  be  enjoyed  by  him, 
his  heirs  and  assigns^  in  severalty ;  and  it 
was  thereby  further  agreed  that  the  said 
A.  B.  should  pay  to  the  said  C.  D.  the  sum 
of  £-— ,  in  order  that  their  respective  shares 
or  allotments  might  be  of  equal  value. 

{46L)  And  whereas  for  the  purpose  of  "•  Anothwr 
the  said  partition,  the  said  messuages^  lands^ 
and  hereditaments  have  been  divided  into 
two  lots  or  compartments ;  and  it  hath  been 
agreed  that  such  of  the  said  messuages, 
lands,  tenements,  and  other  hereditaments 
as  are  described  and  comprised  in  the  first 
lot  contained  in  the  schedule  hereunder  writ- 
ten, or  hereunto  annexed,  should  be  the  part 
or  share  of  the  said  A.  B.,  and  should  be  en- 
joyed by  him,  his  heirs,  and  assigns,  in  se- 
veralty ;  and  for  that  purpose  should  be  con- 
veyed and  limited  to  the  uses  hereafter  men- 
tioned  and  declared  of  or  concerning  the 
same ;  and  that  such  of  the  said  messuages, 
lands,  tenements,  and  other  hereditaments. 
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as  are  described  and  comprised  in  the  sei 
lot  contained  in  die  schedule  herei 
written,  or  hereunto  annexed,  should  be  thi| 
part  or  share  of  the  saidC.  D.,  and  should  bij 
enjoyed  by  him,  his  heirs,  and  assigns,  9 
severalty;  and  for  that  purpose  should  bt 
conrreyed,  limited,  and  covenanted  to  be 
surrendered,  to  the  uses  hereinafter  j>aiti- 
cularly  mentioned  or  declared  of  or  concer»> 
ing  the  same. 
Agreement       (462.)  And  whcrcas  the  said  A.  B.  and 

for  partition,        ^  ' 

and  Bitot.     C.  D.  have  afinreed  to  make  a  partition  and 

ments  ac-  o  ^ 

cordingiy.  divisiou  of  the  said  lands  and  hereditaments 
BO  conveyed  to  them  by  the  said  hereinbeibane 
in  part  recited  indentures  of  lease  and  re* 
lease,  as  aforesaid,  except  the  rents  and  titlifii 
hereinafter  mentioned;  and  have  also  agreed 
that  such  rents  and  tithes  shall  hencefiorwaid 
be  held  by  them,  the  said  A.  B.  and  C.  D«, 
their  -heirs,  and  assigns,  as  tenants  in  com- 
mon; and,  for  the  purpose  of  effectuating 
such  agreements,  have  proposed  to  release 
and  convey  the  said  several  heneditaments 
unto  die  said  E,  Fr  and  bis  heirs,  to  the  uses, 
&c,,  ^hereinaliter  mentioned.  And  whereas 
the  several  hereditaments,  mentkmed  and 
compnsed  in  the  schedule  (A)  hereunder 
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rritten,  or  hereunto  annexed,  have  been 

Ulotted  and  appropriated  unto  the  said  A,  B. 

AS  the  part,  share,  and  proportion  to  be  taken 

by  Um  in  severalty,  of  the  said  lands  and 

other  herecUtaments  so  agreed  to  be  parted 

and  divided  as  aforesaid.    And  whereas  the 

several  hereditaments  mentioned  and  eom« 

prised  in  the  schedule  (B)  hereunder  written 

or  hereunto  annexed,    have  been  allotted 

and  appropriated  unto  the  said  C.  D.,  as  the 

part,  share,  and  proportion  tp  be  taken  by 

him  in  severalty,  of  the  said  lands  and  other 

hereditaments  so  agreed  to  be  parted  and 

divided  as  foresaid :  and  for  equality  of  such 

partition  or  division  it  hath  been  agreed  that 

the  said  A.  B.  shall  pay  unto  the  said  C.  D. 

the  sum  of  £— ,  and  that  the  said  C.  D. 

shall  pay  unto  the  said  A.  B.  the  sum  of  £«— • 

(463.)  And  whereas  by  articles  of  agree^  AHtcief  of 
ment,  under  4he  hands  and  seals  of  the  said  ("or  petition. 

'  but  DO  cofl^ 

A.  B;  and  C.  his  wife,  E.  F.,  and  G.  tt,  ^ISJSS. 
beanng  date  on  or  about  the  &c.,  the  said 
A.B.,'E.F.r and  G.  H.,  did  respectively  cove-» 
nant  and  agree  to  divide  and  make  partitioii, 
in  avflh  manner  as  therein  specified,  of  divers 
moiWBfiges,  fiEums,  lands,  and  hereditaments 
Aenein  msntioiied  to  have  been  devised  to 
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them  the  said  CD.,  E.  F.,  and  6.  H.,  by 
therein  and  hereinbefore  mentioned  urill 
codicil  of  the  said  A.  A.^  including  the  hei 
ditaments  comprised  in  the  said  in  part 
cited  indenture  of,  &c. ;  and  the  said  he] 
ditaments  were,  by  the  said  articles  of  a/ 
ment,  declared  to  be  the  sole  property  of  the 
said  G.  H.,  as  part  of  his  share  of  the  said 
messuages,  farms,  lands,  and  hereditaments, 
whereof  partition  was  thereby  agreed  to  be 
made.  And  whereas  the  said  G.  H.  hadi 
ever  since  been  in  possession  of  the  heredi- 
taments comprised  in  the  said  indenture  of 
&c.,  pursuant  to  the  said  articles  of  agree- 
ment; but  no  conveyances  have  yet  been  exe- 1 
cuted  carrying  the  said  partition  into  com- 
plete e£Pect. 
ocereedi.        (464.)  And  whcrcas  by  a  decree  of  His 

recting  com- 

"  rtltf"  ^^  Majesty's  High  Court  of  Chancery,  bearing 
^^'  date  the  &c.,  made  in  a  cause  wherein  the 
said  A.  B.  was  plaintiff,  and  the  said  C.  D. 
and  E.  F,  were  defendants,  whereby,  after 
reciting  in  the  said  decree  the  several  mat- 
ters and  things  hereinbefore  recited,  it  was 
ordered  and  decreed,  that  a  Commission  of 
Partition  should  issue,  directed  to  certain 
Commissioners  to  be  therein  named,  to  di« 
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vide   the  estates  in  question  in  the  cause 
(being  the  estates  so  devised  by  the  said  will 
and  codicil  of  the  said  M.  B.,  deceased,  as 
aforesaid)  into  moieties,  and  that  one  moiety 
thereof  should  be  allotted  as  the  share  of  the 
plaintiff*,  and  the  other  moiety  should  be  al- 
lotted as  the  share  of  the  defendants,  subject 
to  the  trusts,  limitations,  and  remainders  de- 
clared concerning  such  moieties;  and  it  was 
ordered  that  the  plaintiff  and  the  said  de- 
fendants should  hold  and  enjoy  their  re- 
spective moieties  in  severalty^  according  to 
such    allotments,   and    that  all  deeds  and 
writings  relating  to  the  said  estates  should 
be  produced  before  the  said  commissioners 
upon  oath,  as  they  should  direct,  who  were 
to  be  at  liberty  to  examine  witnesses  upon 
oath,  and  to  take  their  depositions  in  writing, 
and  return  the  same  with  the  said  commis- 
sion; and  it  was  ordered  that  the  mutual 
conveyances  to  be  made  by  the  plaintiff  and 
the  said  defendants  to  each  other  should  be 
respited  until  the  defendant  C.  D.  should 
attain  the  age  of  twenty-one  years. 

(465.)  And  whereas  a  commission  of  par-  cpnumiwion 
tition,  bearing  date  the  &c.,  issued  accord"* 

ing  to  the  said  decree^  authorizing  A.  A., 
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B.  B.,  C.  C,  and  D.  D.^  any  three  or  two 
them,  to  diyide  and  allot  the  estates  aatj 
premises  in  question  in  the  said  cause,  de- 
vised by  the  said  will  and  codicil  of  tlic 
said  M.  B.9  deceased^  and  with  an  express 
command  to  make  a  fair  partition^  divisioii, 
and  allotment  thereof^  and  to  separate  and 
divide  the  same  into  moieties,  and  to  aJki 
one  moiety  thereof  as  the  share  of  the  said 
plaintiff,  the  said  A.  K,  and  the  other  moiety 
as  the  share  of  the  said  defendants,  the  said 

C.  D.  and  E.  F.,  according,  to  the  true  in- 
tent and  meaning  of  the  said  decree. 

certificate  of  (466.)  And  whereas  by  a  certificate,  bear- 
■iorien.  iQg  date  the  &c.,  under  the  hiands  and  seab 
of  A.  A.,  of  &c,  and  B.  B«,  of  &c.,  two  of 
the  said  commissioners  named  in  the  said 
commbsion  of  partition,  whereby,  after  re- 
citing the  said  decree,  dated  the  &c.,  and 
the  said  commission,  dated  the  &c.,  they,  flie 
said  commissioners,  did  certify  that  they  had 
surveyed  the  estates  and  premises  in  ques- 
tion, and  informed  themselves  of  such  par^ 
ticulars  as  the  circumstances  had  appeared 
to  them  to  require,  without  finding  it  ne- 
cessary to  resort  to  examination  of  witnesses, 
and  according  to  the  best  of  their  skill  and 


PARTITION.  315 

fudgment  had  made  a  fair  partition,  division, 
!ind  allotment  of  the  said  estates  and  pre- 
mises^  and  separated  and  divided  the  same 
into  two  moieties,   as  nearly  as  they  had 
deemed  practicable,  and  did  thereby  allot 
tl\e  entirety  of  all  those  several  closes,  pieces, 
or   parcels  of  arable^  meadow,  or  pasture 
laiid   situate,  lying,  and  being  in  the  &c.^ 
called   or  commonly  known  by  the  several 
names,    and  containing  by  survey  the  re- 
spective quantities   hereinafter  mentioned; 
(that  is  to  say,)  &c.,  with  the  appurtenances, 
as  the  share  of  the  said  plaintiff,  the  said 
A.  B.,  which  said  share  of  the  said  plaintiff, 
lihe  said  A.  B.,  they,  the  said  commissioners, 
had  caused  to  be  coloured  green  on  the  plan 
indorsed  on  the  certificate  now  in  recital; 
and  tliey  did  thereby  allot  the  entirety  of  all 
those  several  closes,  pieces,  or  parcels  of 
arable,   meadow,  or  pasture  land,  also  si- 
tuate, lying,  and  being   in  ^c«,  called  or 
coidtnonly  known  by  the  several  names,  and 
containing  by  estimation  the  respective  quan- 
tities hereinafter  mentioned,  (that  is  to  saf  ,) 
&C.4  wiA  die  appurtenances,  as  the  share  of 
the  said   defendants,  the  said  C.  D.  and 
^»  F«,  according  to   the    true  intent  and 
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meaning  of  the  said  decree,  and  which  said 
share  of  the  last-mentioned  defendants  they 
had  caused  to  be  coloured  red  on  the  said 
plan  on  the  certificate  now  in  recital  iiif 
dorsed. 

firmtnrwr.  (467.)  And  whcrcas  by  an  order,  bear- 
ing  date  the  &c.,  made  by  &c.,  in  the  said 
cause,  upon  producing  the  certificate,  dated 
the  &c.,  made  by  the  said  A.  A.  and  B.  B., 
two  of  the  commissioners  appointed  in  pur- 
suance of  the  said  recited  decree,  it  was 
ordered  that  the  said  certificate,  and  all  the 
matters  and  things  therein  contained,  should 
stand  ratified  and  confirmed,  and  be  ob- 
served and  performed  by  all  parties,  accord- 
ing to  the  tenor  and  true  meaning  thereof. 

Bxpediency       (468.)  And  whcrcTas  it  would  be  advan* 

of  com-  ' 

SSonf £ft*  **gcous,  as  well  to  the  said  A.  B.,  as  to  the 
^nS^bT"**  defendants  in  the  said  cause,  if  the  partition 
tifelid*^*"*  so  made  by  the  said  A.  A.  and  B.  B.,  as 
aforesaid,  were  completed  and  carried  into 
legal  effect,  and  made  binding  for  ever  here- 
after on  all  parties  claiming  under  the  said 
recited  will  and  codicil,  or  either  of  them, 
or  under  the  said  recited  indentures,  par- 
tition, and  decree,  or  any  of  them ;  but  by 
reason  of  the  limitations  contained  in  the 
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said  will  and  codicil  of  the  said  M.  B.^  de- 
ceasedj  so  far  as  regards  the  undivided 
moiety  of  the  said  C.  D.^  the  same  partition 
cannot  be  satisfactorily  and  e£Pectually  made 
permanent  and  perpetual,  without  the  aid 
and  authority  of  Parhament. 


Partnership. 

(469.)  Whereas  the  said  A.  B.  and  C.  D.  t^^m^ 
have  mutually  agreed  to  become  partners  in  p*'*"*'"- 
the  trade  or  business  of,  &c.,  for  the  term, 
and  subject  to  the  powers^  provisoes,  con- 
ditions, covenants,  and  agreements  herein- 
after  mentioned  and  contained. 

(4.70.)  Whereas  the  said  A.  B.  and  C.  D.  ^^^^^ 
are  copartners,  carrying  on   the  trade  or 
business  of,  &c.,  in  the  names  or  under  the 
firm  of,  &c. 

(471.)  Whereas  the  said  A.  B.  and  C.  D.  m.  ABothcr 

'  fonn. 

have  for  some  time  past  carried  on  the  trade 

or  business  of  — ,  in  the  shares  and  propor-* 

tions  following,  (that  is  to  say,)  &c.,  upon 

the  terms  and  conditions,  and  under  and 

subject  to  the  covenants  and  agreements 
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contained  in  a  certain  indenture,  bearing 
date  &c.,  and  made  between^  &c. 
i;^m.^?o!^      {*72.)  Whereas  the  above  named  A.  R 
mpiurtobe  IS  about  to  enter  into  copartnership 


enepiurtner   C.  D.,  of  &C.9  in  the  trade  or  business  of 
to  be  indem.  &C.9  undcr  the  tcrms  of  certain  articles  of  co- 

nified  from 

unts.        partnership  made  and  entered  into  by  them, 
and  bearing  even  date  with  the  above-written 
bond  or  obligation.    And  whereas  the  ca- 
pital or  sum  of  £ —  which  is  to  be  brought 
in  and  advanced  for  the  purposes  of  the  said 
joint  trade,  pursuant  to  the  same  articles, 
will  be  wholly  advanced  by  the  said  A.  B., 
and  no  part  of  the  same  is  for  the  present 
to  be  brought  in  by  the  said  G.  D.,  and  the 
said  A.  B.  will  consequently  be  a  creditor 
upon  the  said  copartnership  for  the  said 
sum  of  £— -,  and  in  the  event  of  any  de* 
ficiency  in  the  partnership  effects,  wiU  be 
subject  to  much  greater  losses  than  if  the 
said  capital  or  sum  of  £ —  had  been  ad- 
vanced and  brought  in  by  the  said  A.  B. 
and  C.  D.  in  equal  proportions :  and  upon 
the  treaty  for  the  said  copartnership  it  was 
agreed  that  the  above  bounden  E.  F.  and 
G,  H.,  as  the  sureties  and  on  the  behalf  of 
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the  said  C.  D.  should  indemnify  the  said 
A.  B.  from  all  losses  to  be  sustained  by  him, 
by  reason  of  his  having  advanced  more  than 
one  moiety  of  the  said  capital  or  sum  £ — , 
or  by  reason  of  any  breach  or  non^perfonn- 
ance  by  the  said  C.  D.  of  all  or  any  of  the 
covenants  and  agreements  contained  in  the 
said  articles  of  copartnership.  ' 

(473.)  And  whereas  the  said  A.  B.  is  de-  '^J^J^l^ 
sirous  and  hath  determined  to  retire  from  Ji*'^^^^^'^ 
the  said  copartnership^  and  hath,  with  thei^ntonb^*^' 
privity  and  consent  of  the  said  C.  D.,  con-*  con^tracted 

for  the  sale 

tracted  with  E.  F.  of  &c.,  for  the  sale  to  him  of  hisia* 

terest. 

of  all  the  share  and  interest  of  the  said 
A.  B.,  in  the  copartnership  stock  and  effects 
and  the  book  debts  now  due  and  owing  to 
the  said  A.  B.  and  C.  D.,  as  such  copart«» 
ners  as  aforesaid,  or  which  shall  at  any  time 
heteafter  become  due  and  owing,  or  payable 
to  them,  by  reason  or  on  account  of  any 
dealmgs  or  transactions  of  the  said  copart- 
nership during  the  subsistence  thereof:  and 
the  said  E.  F.  is  forthwith  to  be  taken  into 
copartnership  with  the  said  CD.  in  the  said 
trade  or  business  of  &c.,  upon  the  terms  of 
certain  articles  of  copartnership  to  be  made 
and  entered  into  accordingly. 
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AgrMment 
to  diuolTe 
copartner. 


copai 
•hip. 


Id.  Another     (474.)  Whcrcas  the  said  A.  B.  hath  to 

zom. 

some  time  past  carried  on  the  trade  or  bo^ 
ness  of  &c.,  at  &c.,  and  being  desirous  of 
retiring  from  the  said  business,  hath  agreed 
with  the  said  C.  D.  to  relinquish  the  same 
in  his  favour,  upon  the  terms  hereinafter 
expressed. 

(475.)  And  whereas  the  said  A.  B.  and 
C.  D.  have  mutually  agreed  to  determine 
and  dissolve  the  said  copartnership,  and  no 
longer  to  be  or  continue  partners  in  the  said 
trade  or  business. 

(476.)  And  whereas  in  pursuance  of  the 
said  arrangement,  it  hath  been  agreed  that 
the  said  copartnership  between  the  said 
A.  B.  and  C.  D.  should  be  immediately  dis- 
solvedji  and  that  they  should  respectively 
make  and  execute  the  release  and  enter  into 
the  several  covenants  and  agreements  here- 
inafter contained. 

(477.)  And  whereas  the  said  parties  hereto 

Ttte  wSJuJti  ^^®  desirous  that  all  partnership  accounts  up 
•houm  be     f.Q  ^Y^Q  g^^^  ^^^  ^11  p|.|y|i{;g  accounts  up  to  the 

same  period,  should  be  and  be  considered  as 

finally  cloised,  and  not  liable  to  be  re-opened. 

^pewnent        (478.)  And  whcrcas  the  said  parties  hereto 

JlSSte'iS^,  in  order  to  prevent  any  further  disputes  aris- 

tual  releMe.  jjjg  Q^|.  ^f  ^j,  fj.Qjjj  ^^^y  ^f  ^j^^   g^^j^  BCCOUUtS, 


Agreement 
to  dinolTe 
eopartner- 
■hip,  and 
exeente  re- 


Desire  tiAt 
all  partner. 
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have  agreed  to  execute  and  give  such  mu-* 
tual  release  as  hereinafter  mentioned. 

(479.)  And  whereas  the  said  parties  have  J*"j|JJi^* 
on  the  day  of  the  date  of  these  presents  J^Jf^"* 
stated  and  settled  a  fuU^  fair,  and  final  ac- 
count between  them  of  and  concerning  all 
goods,  wares,  merchandise,  ready  money, 
stock  in  trade,  debts,  credits,  and  all  other 
effects,  matters,  and  things  belonging,  due, 
or  owing,  to  or  from  the  said  parties  as  co- 
partners or  joint-traders,  in  anywise  touch- 
ing or  concerning  the  said  copartnership,  as 
by  the  said  stated  account,  a  duplicate  whereof 
remains  with  each  of  them,  doth  appear. 

(480,)  And  whereas  the  clear  balance  or  amouhu 

made  up  bt» 

share  ^ue  to  the  said  A.  B.,  in  respect  of  the  Jj^new  be- 
said  copartnership,  on  the  last  day  of  set-  on*  ^ti^f 
tlement  of  the  accounts  thereof'  next  pre- 
ceding the  decease  of  t^e  said  A.  B.,  viz., 
on  the  —  day  of  — ,  amounted  to  the  sum  of 
£— *,  which,  with  the  said  allowance  of  £-— 
per  cent,  thereon  as  aforesaid,  made  together 
the  aggregate  sum  of  £ — . 

Payment. 

(481),  And  whereas  in  pursuance  and  per-  'JJJJJJJJ."^ 
formance  of  the  said  agreement  on  the  part  ™^°*^^* 
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of  the  said  A.  B.,  he  the  said  A.  B*^  hatk 
paid  to  the  said  C.  D.  the  sum  of  £ —  of  law- 
ful money  of  Great  Britain^  as  he  the  said 

C.  D.  doth  hereby  admit  and  acknowledge,  (a) 

—  -  -  - —  ■  — 

(a)  Sometimes  the  fact  of  payment  is  recited,  aad 
this,  at  law,  would  operate  as  an  estoppel.     The  mmt 
usual  plan,  however,  is  to  insert  a  general  receipt  in 
the  operative  part  of  the  deed,  and  to  indorse  a  parti* 
cnlar  one.  At  law,  the  former  is  conclusive,  and  cannot 
he  denied  hy  any  one  who  executes  the  deed;  (^Bahtr 
v.  Dewey,  1  B.  &  C.  704 ;  Roumtree  v.  Jacobs  2  Tau. 
141.)  hut  the  latter  amounts  only  to  a  parol,  prim&feeU 
acknowledgment  of  payment;  and  is  not  conclusive  evi- 
dence of  it  against  the  party,  for  he  may  show  that  it 
was  given  under  a  mistake  or  obtained  hy  fraud.   {Ben- 
son  V.  Bennett,  1  Campb.  394,  n. ;  Stratton  v.  BasiaU, 
2  T.  R.,  306;  Latnpon  v.  Corke,  5  B.  &  A.  606,  S.  C. 
1  D.  &  R.  111.     Skaife  v.  Jackson,  3  B.   &  C.  421; 
Graves  v.  Key,  3  B.  &  Ad.  313.)     In  equity,  the  gene- 
ral i^ceipt  is  treated  as  a  mere  matter  of  form,  bmt  if 
there  be  no  indorsed  receipt,  this  in  a  recent  trans- 
action is  considered   as  constructive  notice  that  the- 
money  remains  unpaid,  (2  Prest.  Conv.  429, 430.)     Still 
if  the  money  has  not  in  fact  been  paid,  and  this  can 
he  made  out  to  the  satisfaction  of  the  Court,  equity 
will  afford  relief,  whatever  receipt  may  have  been  given, 
be  it  in  the  deed  or  upon  it,  or  otherwise.     (Coppin  v. 
Coppin,  2  P.  Wms.  291 ;  Byk  v.  Maggie,  1  Jac.  &  W. 
234;  Winter  v.  Lord  Anson,  1  Sim.  &  Stu.  434.)  On  the 
general  doctrine  of  the  vendor's  lien  for  the  purchase 
money>  if  not  paid,  see  Mackreth  v.  Symmons,  15  Ves, 
329  (where  Lord  Eldon  reviews  all  the  former  oases  on 
this  subject,)  and  Sugd.  V.  and  P.  ch.  zii. 
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(482),  And  whereas  by  another  order  of^'Jftop^y 
the  said  Court,  made  in  the  said  cause  bear-  J^*^in"*"®" 
ing  date  on  or  about  &c.,  it  was  ordered  that  ElJuSd.  to 
the  said  A.  B.  should  on  or  before  the  &c.,  Sur^*''**' 
-pay  the  sum  of  £ — ,  being  the  residue  of  his 
said  purchase  money  for  the  premises  com- 
prised in  the  said  lot,  into  the  Bank  of  Eng«i 
land,  with  the  privity  of  the  said  Accountant* 
Genera],  to  the  credit  of  the  said  cause* 

(488)  And  whereas  in  pursuance  of  the  Payment 

^  panaant  to 

said  order,  the  said  A.  B,  did,  on  the  &c.,  Q^l^f 
with  the  privity  of  the  said  Accountant-Ge- 
neral, pay  the  sum  of  £-—  into  the  Bank  of 
England,  to  the  credit  of  the  said  cause,  as 
appears  by  the  receipt  of  one  of  the  cashiers 
of  the  Bank  of  England,  and  the  certificate 
of  the  said  Accountant-General. 

(484).  And  whereas  the  said  sum  of  £ — Paymtntof 

money  in 

was  paid  and  advanced  by  the  said  A.  B.,  certain  pro. 

*  ^  *'  ^  portions. 

C.  D.,  and  E,  F.,  in  the  following  propor- 
tions, (that  is  to  say)  the  sum  of  £ — ,  part  of 
the  said  sum  of  £ — ,  by  the  said  A.  B. ;  the 
sum  of  £— ,  further  part  thereof,  by  the 
said  C.  D.  ^  and  the  sum  of  £— -,  residue  of 
the  said  sum  of  £— ,  by  the  said  E.  F. 

(485.)  And  whereas  the  said  A*  B.  being  xteqaestof 
desirous  of  receiving  the  said  sum  of  £— -,  mortgace 
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and  the  said  C.  D.  being  also  desirous  of  re- 
ceiving the  said  sum  of  £ — ,  have  respec- 
tively requested  the  said  E.  F.  to  pay  off  and 
discharge  the  same  sums  respectively, 
^^off  mort.  (*86.)  And  whereas  the  said  A.  B.  is  dc- 
*■**•  sirous  of  paying  off  the  said  sum  of  £— ,  so 

due  and  owing  to  the  said  C.  D.  as  aforesaid, 
upon  the  said  hereinbefore  in  part  recited 
indentures  of  mortgage  and  further  charge. 
Default  in        (487.)  And  whcrcas  default  was  made  in 

payment  of  ^  ' 

principal,  payment  of  the  said  principal  sum  of  £— ,  at 
or  upon  the  day  or  time  appointed  for  pay- 
ment of  the  same  in  and  by  the  said  recited 
indenture  of  &c.,  and  the  said  principal  sum 
of  £ —  still  remains  due  upon  or  by  virtue  of 
the  said  security,  but  all  interest  for  or  in 
respect  of  the  same  hath  been  duly  paid  up 
to  the  day  of  the  date  of  these  presents. 

Id.  Another      (488.)  And  whcrcas  the  said  sum  of  £ — 

form* 

was  not  paid  at  the  time  mentioned  in  the 
said  proviso  for  redemption,  by  reason 
whereof  the  estate  and  interest  of  the  said 
A.  B.  in  the  said  several  hereditaments  and 
premises  became  absolute  at  law. 
Non-pay-         (489.)  And  whereas  the  said  A.  B.  did  not 

mtnt  of  mo-       ^  ^      ' 

ne%  within    within — mouths  afterthe  decease  of  the  said 

nie  time  dl- 

wiu!***^      C.  D.  make  the  several  pajmaents  by  the  said 
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vnll  and  codicil  of  the  said  C.  D.  directed  to 
be  made  by  him. 

(490.)  And  whereas  the  said  annuity,  or  Payment  of 
yearly  rent  charge  of  £ — ,  hath  been  duly 
paid  up  to  the  day  of  the  date  of  these  pre- 
sents, as  the  said  A.  B.  doth  hereby  admit 
and  acknowledge. 

(491.)  And  whereas  all  interest  from  time  pn^flJand 
to  time  accrued  due  upon  the  said  principal  *°*«'^*- 
sum  of  £ —  hath,  together  with  the  said  prin- 
cipal sum,  been  duly  paid  to  the  said  A.  B. 
and  C.  D.,  as  they  the  said  A.  B.  and  C.  D« 
do  hereby  respectively  admit  and  acknow- 
ledge. 

(402.)  And  whereas  the  said  sum  of  £ — ,  w-  Another 

^  form. 

and  all  interest  thereon,  have  long  since 
been  paid  off  and  discharged. 

(493.)  And  whereas  the  whole  of  the  said  pSSSlSaMd 
sum  of  £ — ,  mentioned  in  the  condition  of  jj'redby'*" 
the  said  hereinbefore  in  part  recited  bond,  division  of 
together  with  all  interest  for  the  same,  up  to  cording  to 
the  day  of  the  date  of  these  presents,  hath  theowigeei. 
been  paid  to  the  said  several  persons  parties 
hereto  of  the  first,  second,  and  third  parts 
respectively,  by  the  said  C.  D.,  and  divided 
hetwreen  them,  according  to  their  respective 
nghts  therein^  as  they,  the  said  several  per- 
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sons  parties  hereto,  as  aforesaid,  do  herd); 

respectively  admit  and  acknowledge. 
Payment  of       (494.)  And  whereas  the  said  sum  of  j6— , 
fnteS»  *,  *°  secured  by  the  said  hereinbefore  in  part  re- 

term  not  hi-  -in.  4»        l 

therto  M.     Cited  indenture  of  &c. ,  and  all  interest  for  tw 

■iglKa* 

same,  have  been  long  since  duly  paid  off  sank 
discharged;  but  no  assignment  hath  yet 
been  made  of  the  said  term  of —  years. 

Payment  of       (495.)  And  whcrcas  previously  to  the  da; 

gage-money.'  of  the  date  of  the  indenture  next  hereinafter 
recited,  the  sum  of  £ — ,  had  been  paid  by 
the  said  A.  B.  and  C.  D.  in  reduction  of 
the  said  principal  sum  of  £— ,  so  that  the 
sum  of  £ —  only,  remained  due  in  respect  of 
the  said  mortgage  debt. 

Payment  of       (496.)  And  whcrcas  the  said  A.  B.  hath 

part  of  mort- 

iSSTwhSeof  P*^^^  the  sum  of  £ — ,  unto  the  said  C,  D.  in 
interest.  ^^^^  discharge  of  the  said  sum  of  £— -,  the 
mortgage  money  aforesaid,  and  also  all  in- 
terest in  respect  of  the  same  sum  of  £— *,  up 
to  the  day  of  the  date  of  these  presents,  so 
that  the  principal  sum  of  £ —  only,  now  re- 
mains due,  upon  or  by  virtue  of  the  said  mort- 
gage or  security  of  the  &c.,  as  he,  the  said 
C.  D.,  doth  hereby  admit  and  acknowledge. 
Pityraent  of       (497.)  And  whereas  all  interest  due  in  re- 

interest.  ^ 


spect  of  the  said  principal  sum  of  £— ,  hath 
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been  duly  paid  up  to  the  day  of  the  date  of 
these  presents,  as  he,  the  said  A.  B.,  doth 
hereby  admit  and  acknowledge. 

(498.)  And  whereas  all  sums  of  money  by  JJjyjJJJ*/^' 
way  of  interest  upon  the  said  sum  of  £ —  JS'ij^?**'* 
three  per  cent,  reduced  Bank  Annuities,  Sw,^up  to"' 
have  been  duly  paid  and  satisfied  up  to  the  ^7. 
last  day  of  pajrment  of  the  dividends  upon 
the  said  stock,  so  that  the  said  sum  of  £-— 
three  per  cent,  reduced  Bank  Annuities  only^ 
remains  due  upon  or  by  virtue  of  the  said 
lastly  hereinbefore  in  part  recited  indenture 
of  release^ 

(499.)  And  whereas  upon  the  contract  for  ^''^J^Va- 
such  sale,  it  was  agreed  that  the  sum  of  £ — , };  pjymwt 
being  the  value  of  the  said  sum  of  £ —  three  **'*®*'*' 
per  cent,  reduced  Bank  Annuities,  should 
be  retained  by  the  said  A.  B.  out  of  the  said 
piu*chase  money  aforesaid,  in  foil  payment 
and  discharge  of  the  principal  sum  secured 
upon  the  said  hereinbefore  in  part  recited 
indenture  of  release  of  the  &c. 

(500.)  And  whereas  the  said  A.  B.  some-BednctioBof 

mortgage 

time  since  entered  into  the  receipt  of  the^«?*byre- 

^  eelpt  of 

rents  of  the  said  mortgaged  premises,  and  re-  ^^^' 
ceived  various  sums  of  money  on  account 
thereof,  by  means  of  which  the  said  princv' 
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fr  pal  sum  of  £ —  hath  been  reduced  to 
sum  of  £— *,  as  he^  the  said  A.  B.,  doth  hereby 
admit  and  acknowledge. 
o/?ir?of*°       (501.)  And  whereas  no  part  of  the  heredi- 
(Urwted  taments  comprised  in  the  said  indenture  of 


rents  of  es- 
tates 
to  be  sold  in 


payment  of*  &c.y  hath  yct  bccn  soldj  under  the  trusts  of 
terest.       '  thc  samc  indenture;  but  the  said  A«  B«  and 
C.  D.  have^  at  different  times^  as  well  in  the 
lifetime  of  the  said  E.  F.^  as  since  his  de- 
cease, applied  certain  parts  of  the  rents^  is- 
suesy  and  profits  of  the  said  hereditaments, 
and  of  the  personal  estate  of  the  said  £.  F., 
amounting  to  the  sum  of  £ — ,  or  thereabouts, 
in  discharge  of  several  of  the  bond  and  sim- 
ple contract  debts,  specified  in  the  said  sche- 
dule to  the  said  indenture  of  &c.,  amounting 
in  the  whole  to  the  sum  of  £ — ;  and  also  is 
payment  of  the  interest  which  hath  from  time 
to  time  become  due  in  respect  of  such  of  the 
said  mortgage,  bond,  and  simple  contract 
debts  specified  in  the  said  schedule  as  car* 
ried  interest 
to%!!ir°JJS!       (502.)  Whereas  it  hath  been  agreed  by 
«5  to'iSij  and   between  the   said  A.  B.    and  C.  D, 
*^"^         and  £.  his  wife,  that  the  said  respective 
sums  of  £—  and  £ — ,  should  be  paid  to 
the  said  £•  F.,  upon  and  for  the  trusts,  in* 
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tents,  and  purposes^  hereinafter  declared  of 
or  concerning  the  same^  and  that  the  resi- 
due of  the  said  term  of  —  years  should  be 
assigned  by  the  said  C.  D.  and  E.  his  wife 
unto  the  said  E.  F.,  in  manner  hereinafter 
mentioned. 

(503.)  Whereas  the  said  A.  B.,  in  consi- P*y"«nt  of 

money  to 

deration  of  the  natural  love  and  affection ''"^?«»"?» 

provision  for 

which  he  hath  for  his  daughter  C.  B.,  now  dJSjSttr. 
an  infant  under  the  age  of  twenty-one  years, 
and  in  order  to  make  some  provision  for 
her,  hath,  before  the  day  of  the  date  and 
execution  of  these  presents,  paid  the  sum  of 
£— ,  of  lawful  money  of  Great  Britain,  into 
the  hands  of  the  said  D.  E.  and  F.  G.,  in  or- 
der that  they  may  stand  possessed  of  the 
same  sum,  upon  the  trusts,  and  for  the  in- 
tents and  purposes  hereinafter  expressed 
and  declared  concerning  the  same. 

(304.)  And  whereas  the  said  A.  B.  hath  Agreement 

^         ^  by  tenant  for 

agreed  to  enter  into  the  covenant  hereinafter  "iiJ/o^w. 
contained,  for  payment  of  the  interest  which  te^^dwii^ 
shall  become  due  and  be  payable  during  his 
'  life  estate,  in  respect  of  the  said  sum  of  £ — • 


Pediore£^     See  Heirship. 
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Petition.     See  Bankruptcy,  Infant,  h 

nacff,  %c. 


Pleadings.    See  Action,  Suit. 


Policy. 

Policy  of  In.  (505.)  Arid  whereas  by  a  certain  instri 
agftinstfin.  ment  or  policy  of  insurancc,  Under  the  hx 
and  seals  of  certain  directors  of  the  •—  offi( 
bearing  date  on  or  about  the  &c.,  the  mes- 
suages or  tenements,  erections,  and  buiUr 
ings^  comprised  in  the  indenture  of  lease 
hereinbefore  mentioned,  and  hereby  assigned, 
are  insured  against  loss  or  damage  by  fir^i 
until  the  —  day  of  —  in  the  sum  of  £— ,  in 
the  name  of  the  said  A.  B. 
Id.  Another      (506.)  And  whcrcas  a  part  of  the  said  i^re* 

form.  ^  ■  ^       ^ 

mises  was  by  a  c^rtam  mstrument  or  poiic; 
of  insurance  of  the  -—  society  for  the  insur- 
ing of  houses  and  goods  from  loss  or  damage 
by  fire,  bearing  date  &c.,  marked  — -,  and 
numbered  — ,  insured  to  the  said  A.  B.,  his 
executors,  administrators,  and  assigns,  fixMD 
loss  or  damage  by  fire,  to  the  amoimt  of  £!— , 
for  the  term  of —  years  thence  next  ensuing. 
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(507.)  And  whereas  by  a  certain  mstru-^®"«y®'J*- 
ent  or  policy  of  insurance^  underwritten  ■^*'' 
id  subscribed  at  London,  on  the  &c.,  an 
surance  was  effected  in  the  name  of  &c.,  of 
le  said  ship  or  vessel  called  the  •— ,  her 
x>res  &c.,  at  and  from  &c.,  ta  the  amount 
FiE— ,  for  the  sum  of  £ — • 

(508.)  And  whereas  for  more  effectually  tf!^t^ 
ecuring  the  repayment  of  the  said  sum  of  uref?o?ib«t* 
S-— 9  and  the  interest  thereof,  the  said  A.  B.  tu'^jLciSk 
tatb  agreed  to  obtain  from  &c.,  a  poUcy  of  aodinterwt. 
issurance  for  the  sum  of  £ — ,  payable  at  his 
leath. 

(509.)  And  whereas  upon  the  treaty  for  ^«JS*SwtV 
Ihe  said  intended  marriage,  it  was  agreed  traSweuS, 
that  the   said  A.  B.  should  secure  to  the  ^ticy  to 
said  C.  D.  and  E.  F.^  as  trustees  for  the  said  "" 
M.  A.  and  the  issue,  if  any,  of  the  said  in- 
tended mandage,  the  sum  of  £-— ,  to  be  pay-^ 
«Ue  at  or  upon  his  decease,  by  an  assurance 
to  that  amount,  in  some  or  one  of  the  pubhc 
offices  of  assurance  in  the  cities  of  London 
and  Westminster,  or  one  of  them,  and  fwp 
that  purpose  should  obtain  a  policy  or  po- 
licies of  assurance  for  the  siun  of  £ — ,  pay- 
able at  his  decease,  and  that  the  policy  or 
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policies  of  such  assurance^  and  the  money 
become  due  and  payable  by  virtue  thereof! 
should  be  assigned  by  the  said  A.  B. 
the  said  C.  D.  and  E.  F.,  to  be   held 
them  upon  the  trusts  hereinafter  declaredj 
and  that  the  said  A.  B.  should  enter  intvl 
the  covenant  hereinafter  contained  for 
tinning  and  keeping  on  foot  the  benefit 
the  said  policy  or  policies  of  assurance. 

Obtainment      (510.)  And  whereds  the  said  A.  B.  hat 
obtained  from  the  &c.,  in  his  own  name, 
policy  or  instrument,  under  the  hands 
seals  of — ,  numbered — ,  and  bearing  dal 
on  or  about  the  &c.>  thereby  engaging,  upoi 
the  terms  therein  expressed,  to  pay  the  si 
of  £— ,  on  the  decease  of  the  said  A.  B. 

Id  AnotiMr     (511.)  And  whcrcas  the  said  A*  B.  hathi 

form.  ^    ^       ^ 

obtained  from  the  &c.,  in  his  own  name,  a 
policy  or  instrument,  under  the  hands  and^ 
seals  of  •—  and  — ,  two  of  the  directors  of  the^ 
said  society,  numbered  — ,  and  bearing  date 
on  or  about  the  &c.,  and  thereby  the  said 

(b)  All  bonuses  belong  to  the  persons  entitled  under 
a  settlement  of  the  policy,  although  the  trusts  declared 
in  their  favour  relate  only  to  a  part  of  the  original 
sum  assured.    (^Courtney  v.  Ferrers,  1  Sim.  1 37.) 
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•ectors  engaged^lupon  the  terms  therein  ex- 
essed^  to  pay  to  the  executors  or  adminis* 
i.t;ors  of  the  said  A.  B.^  the  sum  of  £— >« 
tliin  six  months  after  the  decease  of  the 
IdA.  B. 

{S12.)  And  whereas  by  an  instrument  or^o^^C"' 
>licy  of  assurance  of  &c.,  numbered — ,"'•• 
kd  bearing  date  the  &c.,  the  sum  of  £— 
as  insured  to  the  said  A.  B.,  payable  on 
le  death  of  the  said  C.  D.,  if  he  should  die 
ithin  the  time  and  in  manner  in  the  said 
olicy  of  assurance  expressed  in  that  behalf. 
Eld  if  such  premiums  as  therein  mentioned 
hould  be  duly  paid  at  the  times  thereby 
ppointed. 

(513.)  And  whereas  the  said  A.B.  did,^^^«; 
m.  the  &c.,  cause  an  assurance  of  the  &c.,  JSTpSJ"**^ 
o  be  effected  of  the  sum  of  £^-9  to  be  paid  sundoM. 
o  him  the  said  A.B.y  his  executors,  ad-poueyvpon 

trust. 

ninistrators,  or  assigns,  upon  the  decease 
yfthe  said  C.  D.,  whenever  the  same  should 
luappen,  at  or  under  the  annual  sum  or  pre- 
mium of  £<— ,  and  the  said  society  executed 
and  gave  to  the  said  A.  B.  an  instrument  or 
policy  of  assurance  of  the  said  sum  of  £— , 
bearing  date  &c.,  and  numbered  — .  And 
srhereas  it  hath  been  agreed  that  the  said 
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premium  of  £— ^  annually  to  become  duel 
respect  of  the  said  policy,  should  be  pal 
by  the  said  C.  D.,  in  the  manner  hereinafia 
mentioned,  and  that  the  said  A.  B.  shoal 
stand  possessed  of  the  said  policy,  upal 
the  trusts  hereinafter  declared  of  and  caa 
ceming  the  same. 


Portions. 


Agreement       (614.)  And  whcrcas  upon  the  treaty  fd 

on  marriage  ^  ■■•  •' 

i«m**of  mS^  the  said  intended  marriage  it  was  agree! 
Son  to* 5ffe".  that  the  said  A.  B.,  as  or  for  the  portion  d 
a^^eelngto    fortuuc  of  thc  Said  C.  D.,  should  advance  t 

asalgD  and        .  •  •■  -n    t«     i  n    /*  t 

•onveyes*    the  said  r^.  x.  the  sum  oi  £ — ,  and   secui 

tates  and 

stock  to       the  further  sum  of  £—  to  be  paid  to  the  sal 

trustees.  * 

£.  R,  upon  the  decease  of  the  said  A.  B. 
and  that  the  said  E.  F.  should  convey  tb 
manors  and  other  hereditaments  hereinafte 
particularly  mentioned  to  the  uses  and  upoi 
the  trusts  hereinafter  expressed  and  con 
tained  of  or  concerning  the  same ;  and  tha 
the  said  £•  F«  should  transfer  the  sum  o 
£—  three  per  cent,  consolidated  Bank  An 
iMiities,  into  the  names  of  the  said  G.  H.  an^ 
I»  K. }  and  that  the  said  6.  H«  and  I.  K. 
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executors,  administrators,  and  alssignsy 
^ould  stand  and  be  possessed  of  and  in^ 
rested  in  the  said  sum  of  £ —  three  per 
int.  consolidated  Bank  Annuities,  and  the 
iridends  and  annual  produce  thereof,  upon 
uB  trusts  hereinafter  expressed  of  or  con- 
^ming  the  same. 
(515,)  Whfereas  by  indentures  of  lease  and  Power  to 

11  charge  es- 

aease,  bearing  date  respectively  the  &c.,  ****'j^^'* 
le  release  being  made  or  expressed  to  be  Jjjj "iJ^J: 
lade  betireen  A.  B.  of  the  first  part,  C.  D.  ■^*'"- 
F  the  second  part,  and  £•  F.  and  G.  H.  of 
He  third  part,  all  and  singular  the  manors, 
lessuages,  farms,  lands,  and  heredita- 
lents  mentioned  and  comprised  in  the 
phedule  hereunder  written  or  hereunto  an- 
fexed,  were,  together  with  divers  other 
inds  and  hereditaments,  conveyed  and  li- 
ttited  to  the  said  A.  B.  and  his  assigns  during 
lis  life,  with  remainder  to  trusteed  to  pre* 
me  contingent  remainders,  ^th  remainder 
D  the  said  E.  F.  and  G.  H.  for  the  term  of 
pe  thousand  yearsy  upon  certain  trudts 
pierein  mentioned,  and  which,  together  with 
^e  said  term  of  one  thousand  years,  have 
ince  determined,  with  remainder  to  C.  B«, 
fince  deceased,  the  then  eldest  son  and  heir 
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apparent  of  the  said  A.  B.  and  his  assigi 

for  his  life^  with  remainder  to  trustees 

preserve  contingent  remainders  during  di 

life  of  the  said  C.  B.,  with  remainder  totkl 

use  of  the  first  and  other  sons  of  the  bod;^ 

the  said  C.  B.^  successively  in  tail  male,  ^ 

remainder  to  the  use  of  me  [or,  the  said]  B.Biij 

and  my  [or,  his]  assigns  for  life,  with  divefl 

remainders  over:  And  in  the  said  inden 

now  in  recital  it  was  provided,  that  it  sh 

and  might  be  lawful  to  and  for  [me  J  the  sai 

B.  B.,  when  and  as  by  virtue  of  and  undd 

the  limitations  therein  and  hereinbefore  men 

tioned  I  [or,  he]  should  be  in  the  actual  poi 

session  of,  or  entitled  to  the  receipt  of  th 

rents  and  profits  of  the  said  manors,  me» 

suages,    farms,  lands,  and   hereditaments 

thereby  first  granted  and  released,  or  ex 

pfessed  and  intended  so  to  be,  or  to  the  im 

mediate  freehold  thereof,   by  any  deed  oi 

deeds,  instrument  or  instruments  in  writing 

with  or  without  power  of  revocation,  to  b 

ft 

by  me  [or,  him]  sealed  and  delivered  in  th( 
presence  of  and  attested  by  two  or  mon 
credible  witnesses,  or  by  any  [or,  his]  last 
will  and  testament  in  writing,  or  any  codici 
or  codicils  thereto,  to  be  by  me  [or,  him. 
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signed  and  published  in  the  presence  of  and 
to  be  attested  by  three  or  more  credible 
witnesses ;  (but  subject  as  therein  mentioned) 
to  subject  or  charge  all  or  any  part  or  parts 
of  the  said  manors^  messuages,  lands,  farms, 
and  other  hereditaments,  with  the  payment 
of  any  sum  or  sums  of  money,  so  that  such 
charge  or  charges  should  not  exceed  in  the 
Vhole  the  principal  sum  of  £ — ,  with  interest 
for  the  same,  from  the  time  of  making  any 
such  charge,  for  the  portion  or  portions  of 
all  and  every  such  one  or  more  of  my  [or, 
his]   children,  other  than  and  besides   an 
eldest  or  only  son,  or  who  by  virtue  of  or 
under  the  limitations  thereinbefore  contained, 
should,  for  the  time  being,  be  entitled  to  the 
said  manors,  messuages,  farms,  lands,  and 
hereditaments  thereby  first  granted  and  re- 
leased, or  expressed  and  intended  so  to  be, 
in  possession,  to  be  paid  and  payable  to  such 
child  or  children  respectively,  at  such  age 
or  respective  ages,  days  or  times,  in  such 
manner,  if  more  than  one  in  such  shares  and 
proportions,  as  I  [or^  the  said  B.  B.]  by  any 
such  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  will  or  wills,  codicil  or 
codicils,  should  direct  or  appoint ;  and  that 

Q 
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for  securing  the  payment  of  the  sum  or  stmi 
of  money  so  to  be  charged  under  or  by 
of  the  said  power  with  interest  for  the  sai 
respectively,  it  was  provided  that  it  sfa 
and  might  be  lawful  to  and  for  [me]  the 
B.  B.,  by  the  same  or  any  other  deed 
deeds,  instrument  or  instruments  in  wri 
to  be  by  me  [or,  him]  sealed,  delive 
»nd  attested,  or  by  such  last  will  or  tes 
ment  in  writing,  or  codicil  or  codicils  there 
so  to  be  by  me  [or,  him]  signed,  publish 
and  attested  as  thereinbefore  mentioned, 
Umit  the  aforesaid  manors,  messuages,  farms, 
lands,  and  hereditaments,  so  to  be  respec- 
fively  charged  as  therein  mentioned,  to  any 
person  or  persons,  by  way  of  trust  or  mort- 
gage, for  any  term' or  number  of  years  what- 
soever, with  or  without  impeachment  of 
waste,  so  that  the  charge  or  charges  to  be 
made,  and  the  use  and  uses  to  be  limited,  by 
any  such  limitation  or  limitations  respec- 
tively, as  last  therein  and  hereinbefore  men- 
tioned, be  made  to  cease,  or  be  made  redeem^ 
able  on  full  payment  of  such  sum  or  respec- 
tive sums  of  £ — ,  or  so  much  thereof  re- 
spectively as  should  be  charged  by  virtue  of 
&is  present  power,  and  the  interest  thereof, 
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by  the  person  or  pers<ms  who«  for  the  time 
being,  should  be  entitled  to  the  freehold  and 
inheritance  of  the  said  manors  and  other 
hereditaments,  so  charged  and  limited  as 
aforesaid.    And  whereas  the  said  B.  B.  is 
[or,  I  the  said  B.  B.  am]  entitled  under  the 
Umitations  hereinbefore  mentioned  to  the 
actual  possession,  and  to  the  receipt  of  the 
rents  and  profits  of  the  manors,  messuages, 
farms,  lands,  and  hereditaments  mentioned 
and  comprised  in  the  schedule  hereunder 
-vrritten  and  hereunto  annexed,  being  part 
of  the  manors,  messuages,  and  other  here- 
ditaments comprised  in  the  said  hereinbefore 
mentioned  indenture  of  release. 

(516.)  And  whereas  a  marriage  hath  been  AgrMm«nt 
forced  upon,  and  is  shordy  intended  to^be  toexacnie 
solemnized  between  A.  B.  and  the  said  C«  D.,  ^^^^^"^ 
and  for  the  advancement  and  preferment  in 
marriage  of  the  said  C.  D.  the  said  E.  F. 
hath  proposed  and  determined  to  execute 
the  Hid  hereinbefore  redted  power,  by  ap- 
pointing one  full  undivided  third  part  ,or 
share  of  and  in  all  and  singular  the  said 
trust-monies   and    property  unto  the  said 

C.  D.,  in  manner  hereinafter  mentioned. 

Q2 
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Appoint.         (517,)  And  whereas  by  indentures  of  lease 

ncnt  of  por« 

«•"•  and  release^  bearing  date  respectively,  &c, 

and  made  or  expressed  to  be  made  hetweeB 
&C.9  being  the  settlement  made  preYiousIf  I 
to  and  in  contemplation  of  the  marriage 
then  intended  and  which  was  shortly  after- 
wards had  and  solemnized  between  the 
said  A.  B.  and  the  said  C.  D.,  in  pursuance 
of  and  by  force  and  virtue  and  in  exercise 
and  execution  of  the  power  or  authority  to 
her,  the  said  C.  D.^  given  or  limited  by  the 
said  indentures  of  the  &c«,  and  of  every  other 
power  and  authority  enabling  her  in  that 
behalf j  she,  the  said  C.  D.,  did  direct,  limit, 
or  appoint  that  the  sum  of  £— -,  part  of  the 
said  sum  of  £ — ,  which  by  the  said  inden- 
ture of  release  and  settlement  was  subject 
to  the  power  of  appointment  of  the  said  C.  D.j 
should  be  for  the  portion  of  the  said  B.  B., 
and  that  the  same  should,  immediately  after 
the  death  of  the  said  C.  D.,  be  raised  and 
paid  to  her  the  said  B.  B.,  or  to  such  ]>erson 
or  persons  as  should  be  then  entitled  to  the 
same  by  virtue  of  the  indenture  now  in  re- 
cital. 

Sn^"**'      (518.)  And  whereas  by  a  certain  deed- 
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poll^  or  instrument  in  writing,  bearing  date 
on  or  about  &c.,  under  the  hand  and  seal  of 
the  said  A.  B.,  she,  the  said  A.  B.,  did 
direct  and  appoint  the  said  C.  D.  to  raise, 
after  the  decease  of  her,  the  said  A.  B.,  or 
in  her  lifetime,  if  she  should  direct  the  same, 
hy  any  deed  or  writing  under  her  hand  and 
seal,  to  be  by  her  duly  executed,  in  the 
presence  of  two  or  more  credible  witnesses, 
the  said  sum  of  £ — ,  for  the  portion  and 
henefit  of  the  said  E.  F.,  G.  H.,  and  L  K., 
to  be  paid  to  and  amongst  them,  at  such 
times,  and  in  such  proportions,  as  the  said 
A.  B.  should,  by  such  deed  or  writing,  as 
aforesaid,  or  by  will,  limit,  direct,  and  ap- 
point, and  for  want  of  such  direction,  limita- 
tion, or  appointment,  to  be  paid  and  divided 
amongst  the  said  E.  F.,  G.  H.,  and  I.  K.,  in 
manner  therein  mentioned. 

(519.)  And  whereas  all  and  every  sumjjjj*^*®' 
and  sums  of  money  which  have  become  due  S^eJ^nd 
and  payable  to  the  said  A.  B.,  C.  D.,  and  SVSSJm' 
E.  F.  respectively,  either  for  allowance  or 
maintenance,   or  for  the  interest  of  their 
several  and  respective  portions  of  the  said 
sum  of  £— ,  to  be  raised  for  and  paid  to  the 
said  A.  B.,  C.  D.,  and  E.  F.,  under  the 

Q3 
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tfttsts  of  the  said  term  of —  years^   p 

to  the  wiU  of  the  said  G*  H.,  deceased^ 

been  fiiUy  paid  and  discharged^  as  the 

A.  B.,  C.  D.5  and  £.  F.,  do  hereby  n 

tively  admit  and  acknowledge* 

to^*SSJ°*       (6^0.)  And  whereas  in  order  to   enabk 

^SSir^to  dis.  them  to  carry  the  aforesaid  contracts  for  sak 

tote  fir^om'    into  cxecution^  the  said  A.  B.  and  C.  D.  an 

desirous  that  the  said  term  of —  years  sfaoidi 


be  merged  in  the  inheritance  of  the  said  ptf^ 
mises  so  agreed  to  be  sold^  in  order  that  die 
same  may  be  discharged  from  the  portiom 
to  be  raised  under  the  same  term ;  and  the 
said  A.  B.  and  C.  D.,  being  satisfied  that  the 
said  estates^  in  the  said  county  of  D.^  are  ot 
more  than  sufficient  value  to  answer  the  said 
portions^  hare  agreed  to  surrender  the  said 
term  to  the  extent  aforesaid,  and  to  release 
the  said  estates  so  to  be  sold  from  the  afbre* 
said  portions. 
Tirtrtpor-        (52^1.)  And  whereas  the  sum  directed  by 
dw.*  '*'"*  *  the  said  A.  B.,  deceased,  to  be  raised  for  the 
portions  of  his  younger  children^  under  the 
trusts  of  the  said  term  of  —  years,  still  re- 
mains due  ;  and  the  said  A.  B.,  C.  D.,  and 
E.  F.,  either  alone  or  jointly,  with  th^ir  re- 
spective husbands,   are   the   only  persois 
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entitled  to  the  sum  directed  to  be  raised  for 
portions  as  aforesaid. 

(522.)  And  whereas  no  part  of  the  said  J^f  "*^*" 
sum  of  £-^,  directed  to  be  raised  for  the 
portions  of  the  younger  children  of  the  said 
Am  B.,  hath  been  raised  or  paid* 

(623.)  And  whereas  the  said  A.  B.  hath  f^^^^ 

not  yet  received  her  share  of  the  sum  of  £-*,  ^*^  p«^o"* 

by  the  said  recited  indenture  of  &c.^  directed 

%f»  bos  raised  foi:  the  portions  of  the  children 

of  the  said  C.  D.,  by  the  said  £.  his  wi&^ 

(oAl^^r  ihm  their  eldest  son^)  which  share 

£0aeuiits  to  the  sum  of  £. — :  and  the  said 

A.  B.  having  required  payment  thereof^  he, 

the  sakl  E.  F.,  hath  applied  to  and  requested 

the  said  6.  H.  to  advance  the  sum  of  £--• 

to  he  applied  in  and  towards  payment  of  the 

said  portion  or  share  which  he,  the  said 

G.  H.,  hath  agreed  to  do,  upon  having  the 

repayment  of  the  said  sum  of  £-— ,  with 

uiterest,  secured  to  him  in  manner  herein* 

after  mentioned. 

* 

Powers.     See  Appointment,  Trustees. 

(524.)  Whereas  by  indentures   of  ^^**®  P*"J2f JJJ 
and  release,  bearing  date  respectively  thej^^jj^^^ 
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uses 
chaser 


"JKu  ^^'^  *^^  release  being  made^  or  expressed 
appoint.      ^Q  ]yQ  made,  between  A.  B.  and  C.  his  wife 

of  the  first  part^  the  said  E.  F.  of  the  second 
partj  and  the  said  G.  H.  of  the  third  part, 
and  by  a  fine  sur  cognizance  de  droii  com 
ceo,  ^c.|  duly  acknowledged  and  levied  by 
the  said  A.  B.  and  C.  his  wife,  in  or  as  of — 
term,  in  the  —  year  of  the  reign  of  &c.,  in 
pursuance  of  a  covenant  for  that  purpose 
entered  into  by  the  said  A.  B.,  in  and  by 
the  said  indenture  of  release,  and  by  foree 
of  a  declaration  of  the  uses  of  the  said  fine 
in  the  same  indenture  contained,  in  con- 
sideration of  the  sum  of  £ —  to  the  said 
A.  B.  paid  by  the  said  E.  F.,  the  messuages, 
lands,  and  other  hereditaments  hereinafter 
particularly  mentioned,  and  intended  to  be 
hereby  appointed  and  released,  with  their 
appurtenances,  were  conveyed,  limited,  and 
assured,  to  such  uses,  upon  such  trusts^  for 
such  intents  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes, 
agreements,  and  declarations,  as  the  said 
E.  F.  should  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revo- 
cation, to  be  by  him  sealed  and  delivered, 
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in  the  presence  of  and  to  be  attested  by  two 
or  more  credible  witnesses,  from  time  to 
time  J  direct,  limits  or  appoint ;  and  for  default 
of^  and  until  such  direction^  limitation,  or 
appointment,  to  the  use  of  the  said  E.  F. 
and  his  assigns  during  his  life,  with  a  limi- 
tation to  the  use  of  the  said  G.  H.  and  his 
heirs,  during  the  Hfe  of  the  said  E.  F.,  in 
trust  for  him  the  said  E.  F.  and  his  assigns 
during  his  life,  with  remainder  to  the  use 
of  the  said  E.  F.,  his  heirs  and  assigns  for 
ever. 

(525.)  And  it  was  by  the  said  indenture  Power  of 
now  in  recital  declared  and  agreed  that  the  change,  ud 

^  ofrcTocatlom 

said  A,  B.  and  C.  D.,  and  the  survivor  of^f^!^^' 
them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  at  any  time  during 
the  lives  of  the  said  E.  F.  and  6.  H.,  and 
the  life  of  the  survivor  of  them,  and  they  and 
he  were  thereby  authorized  and  required, 
notwithstanding  the  uses,  estates,  limitations, 
and  trusts,  thereinafter  limited  or  declared 
and  contained,  at  the  request  and  by  the 
direction  of  the  said  E.  F.  and  G.  H.,  or 
of  the  survivor  of  them,  testified  by  some 
writing  or  writings  under  their  hands  and 

seals,  or  under  the  hand  and  seal  of  the  sur- 

Q5 
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viTor  of  than,  and  to  be  attei^ecL  by  two« 
more  credible  witmesflies,  to  make   sale  aal 
dispose  of,  or  to  coni^  m  exchange,  all  cf 
any  part    of  the   said  hereditaments    aoi 
premises  thereby  granted  and  reIeai»d,tB 
any  person  or  person,  for  snch  price  anl 
prices^  in  money  aa  to  them  the  said  Am  B. 
and  C.  D.,  or  the  survivor  of  them,  his  heiii) 
executors,  or   administrators  should   seen 
reascHiable  ;  and  for  the  purpose  of  makiag 
such  sale  and  disposition,  it  was  thereby  de- 
clared that  it  should  be  lawful  for  the  aaid 
A.  B»  and  C.  D.,  and  the  survivor  of  tbem, 
hie  heirs,  executors,  or  administrators,  bjr 
any  deed  or  deeds,  writing  or  writings^  to  be 
by  them,  or  the  imrvivor  of  them,  signed, 
sealed,  and  delivered,  in  the  presence  of 
and  to  be  att^ted  by  two  or  more  crediUt 
witnesses,  with  the  consent  and  approba. 
tion  of  the  said  E.  F.  and  G..H.,  or  the  sur- 
vivor of  them,  to  be  testified  as  aforesaid,  to 
revoke,  determiBe^  and.  make  void,  aU  and 
every  the  uses^  trusts,  estates,  lindtatioiis^ 
powers,  provisoes,  and  agreements  ^axmbf 
limited,  declared,  created,  and  conveyed  of 
and  concerning  the  said  hereditanents  and 
premises  so  to  be  sold  and  diq>osed  of,  and 
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by  the  same,  or  any  other  deed  or  deeds, 

writing  or  writings,  to  be  sealed  and  deli- 

vered,  and  with  such  consent  and  approb^ 

tion  as'  aforesaid,  to  limit  and  appoint  the 

same  hereditaments  and  premises  whereof 

the  11803  should  be  so  revoked,  unto  such 

purchaser  or  purchasers  to  whom  the  same 

should  be  sold,  or  to  his,  her,  or  their  heirs, 

executors,  or  administrators,  or  otherwise, 

to  hmit)  create,  declare,  and  appoint  such 

new  or  other  use  or  uses,  trust  or  trusts^ 

estate  or  estates,  of  and  concerning  the  same 

beFeditapients  and  premi9es,  as  should  be 

reqiilsite  aiid  necessary  for  the  executing 

and  (sfifecting  such  sale  or  disposition,  and 

upon  payment  of  the  money  arising  by  sall| 

of  the  said  hereditaments  and  premises,  or 

any  pi^rt  or  parts  thereof,  ta  give  and  sign 

receipts  for  the  money  for  which  the  same 

hereditaments  shouM  be  so  sold,  which  re* 

cdipts  should  be  sufficient  discharges  to  any 

purchaser  or  purchasers  for  the  purchase* 

money  for  which  the  sam^  hereditaments 

sb^uM  be  sold,  (m  for  so  much  theneof  as 

in  such  receipt  or  receipts  should  be  acr 

bvKwledged  or  expressed  to  be  received; 

Md  sudi  punehaser  or  purchasers  should  not 
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afterwards  be  answerable  or  accountable  fcf  ^ 

any  loss,  misapplication,  or  non-applicatioii 

of  such  purchase-money,  or  any  part  thereof 

fim^°^"^     (526.)  And  in  the  indenture  now  in  re- 

{Short/orm)  ^^^^  jg  contained  a  power  authorizing  and 

enabling  the  said  A.  B.  and  C.  D.,  and  the 
survivor  of  them,  and  the  executors  and  ad* 
ministrators  of  such  survivor,  in  the  manner 
therein  mentioned,  to  make  sale,  partition, 
or  exchange  of  all  or  any  part  of  the  said 
messuages,  lands,  and  other  hereditaments 
therein  comprised. 
^rtwou^^     (527.)  And  whereas  the  said-  A.  B.  de- 
u^i  powen  parted  this  life  on  or  about  &c.,  and  there- 
IdTiTthJ***'  upon  the  powers  of  disposition  and  convey- 
ance, and  of  revocation  and  new  appoint- 
ment, by  the  said  hereinbefore  recited   in- 
denture of  release  and  settlement  limited  to 
the  said  A.  B.  and  C.  D.  jointly,  as  herein- 
before is  mentioned,  became,  and  the  same 
now  are  vested  in,  the  said  C.  D.  by  sur- 
vivorship. 
2m  o?*'"        (528.)  And  whereas  the  said  recited  power 
power.        Qf  revocation  and  new  appointment  hath  not 

been  exercised. 
SSdbi**         (629.)  And  whereas  the  said  A.  B.  and 
^**'*        C.  his  wife  are  desirous  of  exercising  the 
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power  of  revocation  and  new  appointment 
contained  in  the  said  recited  indenture^  for 
the  purpose  of  performing  their  said  recited 
contract  or  agreement  with  the  said  D.  D. 

(530.)  And  whereas  the  said  A.  B.  is  de-  f^^^^^"" 
sirous  of  executing  the  said  power  of  ap-  SS^r^of  parr 
pointment  so  given  by  the  said  hereinbefore  son."^'* 
in  part  recited  indenture  of  settlement  in 
favour  of  the  said  C.  D. 


Presentation. 

(581.)  Whereas  the  above-named  A.  B.,  Deed  of  pre. 
by  a  deed-poll,  under  his  hand  and  seal^  ncarage. 
bearing  even  date  with  the  above-written 
bond  or  obligation,  hath  presented  the  said 
C.  D.  to  the  vicarage  and  parish  church  of 
A.,  in  the  county  of  B. 


Probate. 


(532.)  And  whereas  the  said  A.  B.  on  the  Proiyofre* 

nuncifttion— 

&c.,  duly  made  and  executed  a  proxy  of  re«  A«tof  court 

•^  M.  ^  pronounciBf 

nunciation;  and  thereby  renounced  and  re-  <u«c^'»«- 
fiued  the  probate  and  execution  of  the  said 
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willy  and  an  act  of  the  said   Prerogatk 
Court  hath  been  pronounced  for   the  d» 
charging  of  the  said  A.  B.  of  and  from  tk 
said  trusts. 
SJSTX       (5330  And  whereas  the  said  C.  D.  hath,  ii 
to  ^adSnf   due  form  of  law,  renounced  the  probate  ef 
reuueie.     the  Said  will  of  the  said  A.  B.,  and  hath  not 
in  any  respect  acted  in  the  trusts  therein 
reposed  in  him,  and  is  now  desirous  of  ^ 
claiming  the  same,  and  executing  a  releaae 
of  the  legacy  of  £ — ,  bequeathed  to  him  by 
the  said  will  for  his  trouble  in  the  executicn 
of  the  said  trusts. 
Probate  of        (534.)  And  whercas  the  said  A.  B.  de- 
parted this  life  on  or  about  the  Sec.,  without 
having  altered  or  revoked  his  said  will,  sad 
the  same  was,  on  or  about  the  &c  dq)^ 
proved  by  the  said  C.  D.  and  E.  F.,  [or,  b; 
the  said  executors]  in  the  —  Courl:  of-*- 
[oTy  in  the  proper  Ecclesiastical  Court.] 
Probate  of       (636.)  And  whereas,  the  said  A.  B.  de- 

willaudco-         ^  '  ' 

parted  this  life  on  about  the  &c.,  without 
having  altered  or  revoked  his  said  will,  save 
by  his-  said  codicil,  and  without  having  at 
teKd  or  Invoked  his  codicil;  and  the  si|i4 
wiUy  with  tib^  <M^cil  annexed,  was,  on  ^ 
$kwx%  tbe  &«^»  didy  proved  by  the  8ai4  Q*  P« 


4ldl. 


PROBATE,  351 

and  E.  F.,  in  the  —  Court  of  —  [or,  in  the 
proper  £cclesiafitical  Court.] 

(536.)  And  the  said  will  was,  on  or  about  Probate  br 

^  ^  twooftbe 

the  &c.,  duly  proved  in  the  —  Court  of—,  by  *"*^'^" 
the  said  C.  D.  and  E.  F.  only,  the  said  A.  B, 
having  renounced  the  probate  of  such  will, 
and  refused  to  act  in  the  execution  thereof. 

(637.)  And  whereas  the  said  will,  with  the  5?.H***J*' 

^  '  '  win  In  Ec- 

codicil  annexed,  of  the  said  A.  B.  was,  on  or  coSj"^Sd 
about  the  &c.,  duly  proved  by  the  said  CD.,  ?StS«eJJ.*' 
in  the  —  Court  of  — ,  and  also  per  testes  in 
the  High   Court  of  Chancery,  in  a  cause 
wherein  the  said  C.  D.  was  plaintiff,  and 
Eb  F»  and  others,  defendants. 
(538.)  And  whereas  by  a  decree  of  his  Ma-  !>«»««  df- 

^  -^  •'  daring  will 

jelly's  High  Court  of  Chancery,  hearing  J^«J;^«^*^ 
dale  on  about  the  &c.,  made  in  a  cause  2?  bJ^e«e«. 
wherein  the  said  A.  B.,  a  minor,  and  others  recttngM- 
were  plamtifis,  and  C.  D.  and  others  were  ^^^ ' 
defendants,  the  said  will  of  the  said  E.  F., 
deceased,  was  declared  to  be  well  proved; 
and  it  was  thereby  ordered,  that  the  same 
should  be  established,  and  that  the  trusts 
thereof  should  be  carried  into  execution; 
and  that  it  should  be  referred  to  G.  H.,  one 
of  the  masters  of  the  said  Court,  to  take  an 
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account  of  the  personal  estate  of  the  said 
testator,  and  of  his  debts,  funeral  expences, 
and  legacies,  and  that  the  said  master  should 
inquire  what  freehold  and  copyhold  estates 
the  said  testator  was  seised  of  at  the  time  of 
making  his  will,  or  at  his  death, 
fom^"**^*'  (5S9,)  And  whereas  by  a  decree  made  by 
the  High  Court  of  Chancery  on  the  &c.,  in  a 
certain  cause  wherein  His  Majesty's  then  At- 
torney-General, on  the  relations  of  A.  B. 
was  informant,  and  E.  F.  and  others  were 
defendants,  the  said  will  was  declared  to 
be  well  proved,  and  the  trusts  thereof  were 
agreed  to  be  performed,  and  carried  into 
execution. 
Id.  ABother  (540.)  And  by  a  decree  of  His  Majesty's 
**""'  High  Court  of  Chancery,  made  and   pro- 

nounced in  a  cause  wherein  the  said  A.  B. 
was  plaintiff,  and  the  said  C.  D.  and  others 
were  defendants,  the  said  will  and  codicil 
were  declared  to  be  well  proved,  and  the 
trusts  thereof  were  directed  to  be  carried 
into  execution. 


Production.    See  Deed. 
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Promissory  Note. 

^541.)  And  whereas  the  said  A.  B.  made  a  Prominory 

•  •  •..•..        Not*. 

;ertain  promissory  note  m  writing,  bearing 
late  on  or  about  the  &c.,  whereby  the  said 
\*  B.  promised  to  pay  to  the  said  CD.  [or, 
x>  the  said  C.  D.  or  his  order,  or  to  the  or- 
der of  the  said  C.  D.]  —  months  after  the 
date  thereof,  the  sum  of  £ — ,  with  lawful  in- 
terest for  the  same,  [or,  with  interest  for  the 
same,  after  the  rate  of  £ —  per  cent.], 
value  received. 


Prosecution. 

(S^g.)  Whereas  the  several  persons  par-  ^*J[SS*«e 
ties  hereto  of  the  first  part,  being  inhabitants  action  pf' 
of  the  parish  or  town  of,  &c.,  in  the  county 
of,  &c.,  have  agreed  to  form  themselves 
into  an  association  for  the  prosecution  of 
felons,  and  other  persons  guilty  of  theft  and 
other  crimes  and  offences  within  the  boun- 
daries of  the  said  parish,  and  for  that  pur- 
pose to  give  such  rewards,  and  institute  and 
observe  such  rules  and  regulations  as  herein- 
after are  mentioned. 


3M  I 

Protector* 

««K  ofVr..  (543-)  Whereas  by  mdenturee  of  lease  and 
^^l%>.  release,  bearing  date  respectively^  the  &g,| 
Mtttement.  (duly  enrolled  in  His  Mi^esty's  High  Coml 
of  Chancery >  on  the  &c.,)  the  release  heiag 
made  or  expressed  to  be  made  between  A.  K 
of  the  first  part,  C.  D.,  of  the  second  pai!^ 
£.  F.  and  G.  IL,  of  the  third  part^  and  LK. 
and  L.  M.  of  the  fourth  part,  for  the  eemi' 
derations  therein  menti(med,  certain  maiK>n» 
messuages,  lands,  and  other  hereditameBCB 
were  conveyed  and  limited  to  the  use  of  the 
said  C.  D.  and  his  assigns,  for  Ufe,  with  re- 
mainder to  the  use  of  the  said  E.  F.  and 
G.  H.,  and  their  heirs,  during  the  life  of  the 
aaid  C.  D.,  in  trust,  to  preserve  contingent 
romainders,  with  remainder  to  the  first,  se- 
cond, third,  and  every  other  son  of  the  ssH 
C.  D.,  successively  in  tail  male,  with  divBfs 
remainder  over.  And  by  the  ind^iture  now 
in  recital,  the  said  A.  B.  did  nonmnate'  Mi 
iqpppoint  the  said  I.  K.  and  L,  M.  and  the 
aurvivor  of  them,  to  be  protector  of  the  set- 
tlement thereinbefore  made,  in  lieu  of  the 
said  C.  D.,  for  and  during  the  natural  1^  ot 


PROTECTOR.  SS5 

* 

the  said  C.  D»,  with  all  the  powers  and  au- 
thorities incident  to  such  protectorship,  (a) 

(544'.)  And  in  the  settlement  now  in  recital  3?ow«r  to  »p- 

^  ^  point  protec- 

is  contained  a  proviso  that  if  any  of  the  per-  ^* 
sons  thereby  appointed  or  to  be  appointed 
protector,  as  thereinafter  mentioned,  should 
die,  or  should  by  deed  relinquish  his  or  their 
office  of  protector,  then  and  in  every  such 
case  it  should  be  lawful  for  the  said  A.  B.,  by 
any  deed  or  deeds  duly  executed,  to  appoint 
any  one  perscm  or  number  of  persons  in  esse, 
and  not  being  an  alien  or  aliens,  to  be  pro- 
tector of  the  said  settlement  during  the  life 
of  the  said  C.  D.,  in  the  place  of  the  person 
or  persons  so  dying  or  reliquishing  his  or 
their  office  of  protector,  provided,  neverthe- 
less, that  by  virtue  or  means  of  any  such  ap- 
pointment, the  number  of  persons,  compos^ 
ing  the  said  protector,  should  never  exceed 
three. 

(d4^«)  And  whereas  the  said  I.  Su  is  de*  noire  to  re- 

^  llDquUn  pro- 

sirons  of  reUnquishing  the  office  of  protector  t^stoitwp. 
reposed  in  him,  and  the  said  L.  M.  by  the 
said  hereinbefore  in  part  recited  indenture 
cyf  settlement  [or,  by  the  within  written  in- 
denture of  settlement.] 


(o)  See  3  &  4  W.  IV.,  c.  74,  i.  32. 


356  PROTECTOR. 

DMiretoap.     (546.)  And  whercas  the  said  A.  B.  Iuiii| 

point  new  ^  ^  " 

protector,  requested  the  said  N*  O.  to  become  pi 
tector,  jointly  with  the  said  L.  M.,  of  tliel 
said  settlement,  in  the  place  of  the  said  I.K» 
according  to  the  power  or  proviso  for  thik' 
purpose  therein  contained  and  hereinbefore 
recited. 

Reiiiiquith-       (547.)  And  whereas  by  an  indenture  bear- 

ment  of  pro-        ^  '  •' 

Sd^lSpJJnt-  *"S  ^**^  ^^'^  ^^^  made  or  expressed  to  be 
"^uS^r  °^de  between  the  said  I.  K.  of  the  first  part, 
the  said  A.  B.  of  the  second  part,  and  the 
said  N.  O.  of  the  third  part,  he  the  said 
I.  K.,  did  relinquish  his  office  of  protector  of 
the  said  hereinbefore  in  part  recited  settle- 
ment, [ar,  the  within  written  settlement],  and 
all  powers  and  authorities  incident  thereto. 
And  the  said  A.  B.,  in  exercise  of  the  power 
or  authority  to  him  given,  or  reserved  by  the 
said  hereinbefore  in  part  recited  settlement, 
\or^  the  within  written  settlement,]  did  ap- 
point the  said  N.  O.  to  be  protector,  jointly 
with  the  said  L.  M.,  of  the  said  settlement, 
in  the  place  of  the  said  I.  K.,  with  all  powers 
and  authorities  incident  to  such  office. 
pro"tJS>Vto       (548.)  And  whereas  the  said  A.  B.,  as 
dispoRitioa.   p|.Qtgctor  of  the  settlement,  made  in  and  by 

the  said  hereinbefore  in  part  recited  will,  [or, 
of  the  said  hereinbefore  in  part  recited  set- 
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tlement  J  hath  consented^  and  by  these  pre- 
sents doth  consent^  to  the  disposition  and 
conveyance  of  the  said  messuages,  lands,  and 
other  hereditaments,  hereinafter  contained, 
testified  by  his  being  a  party  to  and  execut- 
ing these  presents,  (b) 

(54©.)  And  whereas  by  a  deed-poll,  or  in-  ^^®jjj; 
strument  in  writing  under  the  hand  and  seal  **^^* 
of  the  said  C.  D.,  bearing  date  the  &c.,  he, 
the  said  C.  D.,  did  give  and  grant  his  abso- 
lute and  unqualified  consent  and  approbation 
to  any  conveyance,  assurance,  and  disposi- 
tion which  should  be  made  and   executed 
by  the  said  A.  B.,  either  on  the  day  of  the 
date  and  execution  of  the  deed  now  in  recital, 
or  at  any  time  thereafter,  of  the  manors,  mes- 
suages, lands,  and  other  hereditaments  com- 
prised in  and  conveyed  by  the  said  therein 
and  hereinbefore  recited  indenture  of,  &c., 


(6)  The  consent  of  tlie  protector  to  the  disposition  of 
the  tenant  in  tail,  must  be  given  either  by  the  same  aa- 
surance  by  which  the  disposition  is  effected,  or  by  a 
deed  distinct  from  the  assurance,  and  executed  either 
on  or  at  any  time  before  the  day  on  which  the  assur- 
ance is  made,   otherwise  the  consent  will  be  void. 
3  &  4  W.  IV.  c.  74,  s.  43.    If  given  by  a  distmct  dead 
and  not  confined  to  any  particular  disposition,  it  will  opa< 
rate  as  an  absolute  and  unqualified  consent    Sect,  43; 
When  once  given  it  cannot  be  revoked.    Sect,  44. 
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or  any  part  or  parts  thereof^  subject  nei 
theless  and  without  prejudice  to  the 
for  life  of  him  the  said  C.  D.,  of  and  in 
aame  hereditaments,  and  all  powers,  pi 
leges,  (except  the  power  of  consenting 
protector,)  annexed  to  such  life  estate. 
DMAofqua.     (550.)  And  whereas  by  a  deed-poll,  or  h 

lifledcon.  ... 

■•nt.  strument  in  writing,  under  the  hand  and 

of  the  said  C.  D.,  bearing  even  date  with 
lastly  hereinbefore  in  part  recited  indent 
he,  the  said  C.  D.,  (after  reciting  the  same  ii 
denture  as  or  to  the  effect  hereinbefore 
cited,)  did  give  and  grant  his  consent  to  ^ 
conveyance,  assurance,  and  disposition  of 
the  said  manors,  messuages,  lands,  and  other 
hereditaments  so  made  as  aforesaid  by  At 
said  hereinbefore  in  part  recited  indentures 
of,  &c. 

Purchase.    See  Annuity,  Advotcson,  Auc- 
tion, Contract /or  Purchase,  %c. 

Receipt.    See  Payment. 

Receiver. 

r«wertoap.     (551.)  And  in  the  indenture  now  in  re- 
ctirer.        cital,  itwas  declared,  that  it  should  be  lawful 
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for  the  said  A«  B.  and  C,  D.,  and  the  survi- 
vor of  them^  and  the  heirs^  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  from 
time  to  time,  to  appoint  an  agent  or  a  re- 
ceiver to  manage  the  said  manors  and  here- 
ditaments, and  to  receive  the  rents,  issues, 
and  profits  thereof,  and  to  displace  such 
«gent  or  receiver  at  their  or  his  pleasurei^ 
and  to  allow  such  agent  or  receiver  such  a 
salary,  or  other  compensation  for  his  trouhle 
therein,  as  to  the  said  A.  B.  and  C,  D.,  or 
the  survivor  of  them,  or  the  heirs,  executors, 
administrators,  or  assigns  of  such  survivor, 
should  seem  expedient  and  proper. 

(562.)  And  whereas  the  said  A.B.  and  ^JJJ^««j»j* 
C.  D.  have  agreed  to  appoint  the  said  E.  F.,  '«««*^^'* 
to  be  the  receiver  of  the  rents  of  the  estates 
comprised  in  the  said  hereinbefore  in  part 
recited  indenture  of,  &c.,  with  such  power 
and  in  such  manner,  as  hereinafter  men- 
ticmed. 

(558.)  And  whereas  upon  the  treaty  for  f^^^^^ 
the  purchase  of  the  said  annuity,  or  yearly  Srore^J^iJ- 
rent-charge  of  £ — ,  it  was  stipulated  and  JS°y.^     " 
agreed,  that,  for  the  purpose  of  securing  the 
regular  and  due  payment  of  the  same,  the 
laid  A.  B.  shonld  be  appointed  a  receiver, 
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Affrtem«nt 
to  i^tpotot 
receiTer  to 
■•cure  pay- 
ment of  in- 
tercotof 
loan. 


from  time  to  time^  to  collect  and  receive 
rents  and  profits  of  the  said  manors, 
suages,  lands^    and  hereditaments,  in 
manner  and  upon  the  trusts  hereinafter 
pressed  and  declared  of  or  concerning 
same. 

(554.)  And  whereas  upon  the  treaty  for 
the  loan  of  the  said  sum  of  £— ,  it  was  agreed 
that  for  securing  the  punctual  payment  cl 
the  interest  of  the  said  sum  of  £ — ,  at  tbf{ 
end  of  every  half  year,  or  within  one  month 
after  the  expiration  of  each  half  year,  a  re- 
ceiver should  be  appointed  to  collect  the 
rents  of  the  said  mortgaged  premises,  ii 
manner  and  with  the  powers  and  authoritiei 
hereinafter  contained,  and  that  the  said  A.  & 
frhould  be  the  said  received 


Reconveyance.    See  Conveyance. 


Recovery. 


Common  M-      (555.)  And  whereas  a  common  recovery 

coveryt  ^  ^  «   i  •  i  .     j 

was  suffered  in  pursuance  of  the  said  recited 
indenture  of  &c.,  of  the  said  hereditaments,  in 
the  parish  of  —  aforesaid,  in  or  as  of — term, 
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in  the  —  year  of  the  reign  of  &c.,  [or,  in 
or  as  of  the  then  next  General  Session  of 
Assizes  for  the  said  county  of  Lancaster  or 
Chester  J  wherein  the  said  A.  B.  was  de- 
mandant, the  said  C.  D.  tenant,  who  vouched 
the  said  E.  F.,  who  vouched  the  common 
vouchee. 

(556.)  And  whereas  by  indentures  of  lease  conveyance 

^  '  ''  by  lease  and 

and  release,  bearing  date  respectively  the^«i«"«*°d 

'  °  r  ^  recorery. 

&c,  the  release  being  made  or  expressed  to 
he  made  between  the  said  A  B.  and  C.  his 
wife  of  the  first  part,  E.  ]f  •  of  the  second 
part,  G.  EL  of  the  third  part,  and  the  said 
I.  K.  of  the  fourth  part,  and  by  a  common 
recovery  duly  suffered  before  His  Majesty's 
Justices  of  the  Court  of  Common  Pleas  at 
Westminster,  in  or  as  of—  term,  in  the  — 
year  of  the  reign  of  &c.,  in  pursuance  thereof, 
and  by  force  of  a  declaration  of  the  uses  of 
the  said  recovery,  in  the  said  indenture  of 
release  contained,  the  messuage,  lands,  and 
other  hereditaments  hereinafter  particularly 
described,  and  intended  to  be  hereby  ap- 
pointed and  released,  with  their  appurte- 
nances, were  conveyed,  limited,  and  assured, 
toinich  uses,  &c*  [See  tit.  '^  Uses."] 

R 


sen 

Reference.    See  Arbitration,  InfmUi 

nacy,  Suit,  Sfc. 

Release.    See  Lease  and  Release ^ 

Charge. 

fafSSSS*       (557.)  And  whereas  doubts  have  been 
to  ramorV*  tertained  whether  the  release  liereinbeftit 

doubts  u  to 

thevaiidity  recited  was  a  stood  and  effectual  release,  bj 

of  former  re-  ^ 

lease.  reason  that  a  lease  was  not  executed  preriaoi 
to  the  release,  for  the  purpose  of  giving  * 
vested  estate  in  the  same  premises  to  die 
said  A.  B. ;  and  in  order  to  obviate  sod 
doubts  respecting  the  validity  of  the  sane 
release,  they,  the  said  C.  D.  and  £•  F«^  bM 
agreed  to  join  in  these  presents  in  mamitt 
hereinafter  mentioned,  (a) 


Renewal. 


tofp^Sma     (558.)  And  in  the  said  indenture  noiw  in 

renewii.      recital  is  contained  tin  agreement  on  the  part 

of  the  said  mayor,  commonalty,  and  dtizeitfi 

m*  —  ■'■  ■■! 

(a)  See  Mr.  Butler's  opinion,  ante,  p.  233,  note* 
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for  ihe  perpetual  renewal  of  the  said  term 
«t  the  end  of  •—  years  of  each  respective 
'term* 

(559.)  And  whereas  the  said  hereinbefore  JJ^lf^t^lf 
in  part  recited  indenture  of  lease  of  the  said  tolS?"*^ 
premises  hath  been  renewed,  from  time  to 
time,  at  the  usual  and  accustomed  times  of 
renewing  the  same  lease.  (6)    [See  art.  639*] 


Rekt-Charoe.    See  Annuity^ 

(560.)  And  whereas  the  said  A.  B*  hath  contrjet  for 
contracted  and  agreed  with  the  said  C.  D. 
for  the  sale  to  him  of  a  perpetual  rent*charge| 
or  yearly  sum  of  £— ,  to  be  yearly  issuing 
out  of,  and  charged  and  chargeable  upon, 
the  hereditaments  hereinafter  mentioned  and 
described,  in  manner  hereinafter  expressed, 
at  or  for  the  price  or  sum  of 


(561.)  And  whereas  the  said  A.  B.  hath  contrtstfer 
contracted  and  a^eed  with  the  said  C.  D,  coiwid«r»- 
for  the  absolute  sale  to  him  of  the  messuage,  ^^^^ 
&c.,  hereinafter  described,  and  intended  to 


(h)  As  to  tenant-right  of  renewal,  see  Appendix^ 
Note  (£). 
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be  hereby  released,  with  the  appurte 

and  the  fee  simple  and  inheritance  thereof  i 

possession,  free  from  all  incumbrances,  i 

consideration  of  the  annual  sum  or  ye 

rent-charge  hereinafter  limited  to  the  use 

the  said  A.  B,,  his  heirs,  and  assigns^  and 

the  covenants  on  the  part  of  the  said  C.  D^ 

hereinafter  contained,  (c) 

JJJJPJJ;         (562.)  And  whereas  the  said  freehold  mes- 

^"^2^1^  suage  or  tenement  and  other  hereditaments, 

andeeruin  ^^^^^  ^^  ^j^^  executioii  of  the  Said  hereinbe* 

fore  in  part  recited  indenture  of  appointment, 
release,  and  assignment,  and  still  are>  (to- 
gether with  divers  other  hereditaments,) 
charged  with  and  subject  to  the  payment  of 
a  certain  annuity  of  £ — ,  payable  to  A.  B.  of 
&c.,  for  the  term  of  his  natural  life>  and  s 
certain  reserved  rent  of  £ — ,  payable  to 
C.  D.  of  &c.,  and  the  said  leaseholds  are 
(together  with  other  leasehold  premises,) 
charged  with  and  subject  to  the  payment  of 
an  annual  rent  of  £ —  to  the  mayor,  bailifis, 
ani  burgesses  of  &c. 


■•■•fci 


(c)  As  to  whether  an  assignee  of  a  rent-chaxge  can 
me  on  a  covenant  to  pay  entered  into  hy  the  grantor 
with  the  grantee,  see  MUnes  v.  Branch,  5  Mau,  &Selw. 
411. 
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(563.)  And  whereas  the  said  A,  B.  hath  ijfj^*e"{„ 
requested  the  said  C.D.^  to  release  in  equity^  S^npa^of 
but  not  at  \a,w{<I),  from  the  payment  of  the  nMntschvf. 

(d)  It  is  an  acknowledged  principle  of  law  that  if  an 
estate  be  subject  to  a  rent-charge,  the  entire  rent  issues 
out  of  the  whole  and  of  every  part  of  the  land  chaiged, 
carrying  with  it  a  corresponding  power  of  distress.  So 
inherent  is  this  quality,  that  if  it  be  destroyed  by  the 
^antee  purchasing  any  part  of  the  land,  or  releasing 
any  part  from  the  charge,  the  whole  ^ent  becomes  ex- 
tinguished.    (Litt  s.  222 ;  Touch.  345.) 

This  rule  forms  the  subject  of  one  of  the  dia- 
logues in  St.  Germyn's  Doctor  and  Student  The  in- 
terlocutors, taking  for  granted  that  a  release  of  part, 
operates  as  a  release  of  the  whole,  proceed  to  discuss 
whether  the  rent-charge  be  extinguished  also  in  Jbro 
eonscierUia.    (See  B.  II,  c.  16,  p.  85. — Ed.  1604.) 

It  is  not  easy  to  account  for  the  origin  of  so  rigid  a 
rule,  unless  we  have  recourse  to  that  feudal  doctrine 
which  would  not  admit  any  thing  against  common  right 
to  be  apportioned.  Now  a  rent-charge  was  deemed  to 
"be  against  common  right:  the  grantee  rendered  no  ser- 
vices to  the  lord,  and  was  in  feet  a  burthen  upon  the 
tenant  And  this  account  is  the  more  probable,  be- 
cause, under  similar  circumstances,  a  rent-service  would 
be  apportioned.    (Litt.  s.  222;  8  Rep.  105.) 

It  has  been  urged  that  no  solid  reason  can  be  as- 
signed, why  the  grantee  of  a  rent-charge  should  be  pre- 
vented from  giving  up  any  part  of  his  security  he  may 
think  proper,  more  especially  as  the  doctrine  is  foimded 
on  principles,  which  the  abolition  of  feudal  tenures 
must  have  greatly  weakened.  In  practice,  however, 
the  rule  is  still  regarded,  and  various  expedients  have  ' 

been  employed  for  evading  its  application. 

R3 
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ed^witiiM.  said  annuity  or  yearly  rent-charge  of 

80  much  and  such  part  and  parts  of  the  lands 
and  other  hereditaments  charged  therewith, 

Some  recommend  that  in  the  lelease  a  new  power  of 
distress  on  the  residue  of  die  land  should  be  given  to 
the  grantee  of  the  rent,  which,  according  to  Lord  Coke, 
would  operate  as  a  re-grant  of  the  rent  (Co.  Litt.  147.) 
This  plan,  however,  is  open  to  the  objection,  that  if  tiie 
estate  had  been  incumbered  subject  to  the  original  rent- 
diaige,  but  prior  to  the  release  and  grant  of  new  pow- 
ers of  distress,  these  intervening  incumbrances  would 
be  let  in,  and  overreach  the  rent. 

Another  mode  is  for  the  grantee  of  the  rent-charge  to 
covenant  with  the  purchaser,  not  to  distrain  or  enter  on 
the  particular  portion  to  be  discharged.  This  plan»  how- ' 
ever,  does  not  sufficiently  exonerate  the  purchaser;  for  in 
case  of  a  sale  of  the  rent-n^arge  to  one  without  notice  of 
the  covenant,  the  purchaser's  only  remedy  woidd  be  an 
action  of  covenant  against  the  covenantor,  without  any 
right  to  be  relieved  at  law  or  in  equity  £rom  the  rent: 
besides,  the  rent  might  be  levied  on  other  tenants,  who 
could  resort  to  the  purchaser  for  a  contribution.  (Toudi. 
345.) 

A  third,  and  in  the  (pinion  of  Mr.  Preston,  a  still  more 
eligible  mode,  is  to  assign  the  rent  to  trustees,  in  trusty 
to  indemnify  the  purchased  lauds  from  the  rent-charge, 
and  from  any  contribution  towards  the  same,  and  sub- 
ject thereto,  in  trust,  to  enforce  the  pa3rmentof  the  rent- 
charge  from  the  residue  of  the  lands,  and  to  pay  the 
same  to  the  annuitant,  with  a  provision  that  in  case  any 
of  the  lands  charged  with  the  rent,  should  be  vested  in 
any  person  except  the  seller,  his  heirs,  &c.,  entitled  to 
have  a  contribution  from  the  purchaser  towards  the 
same  rent,  that  the  trustee  should  levy  so  much  only  of 
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as  are  hereinafter  particularly  mentioned  and 
described^  which  she  the  said  C.  D.  hath 
consented  to  do  in  the  manner  hereinaft^ 
mentionedy  being  satisfied  that  the  residue 
of  the  t^reditaments  and  premises,  charged 
with  the  said  annuity,  is  an  ample  security 
for  the  payment  thereof. 

(564.)  And  whereas  the  said  lands  and  ^^^.y^J Jj^,^ 
other  hereditaments  so  charged  with  the  said  See"n  s^iST^* 
annual  sum  of  £—  to  the  said  A.B.,  as  afore-  men?!?Tn- 
said,  have  been  sold  and  disposed  of;  and,  proceeds  in 

111  A    .  ,  ,  ,  Stock,  and 

upon  the  sale  thereof,  it  was  ajrreed  by  and  pay  dividend* 

*  '  o  .7  to  annuitant 

between  the  said  A.  B,  and  C.  D.,  that  the  *2n"  d»Slge. 
sum  of  £ — ,  part  of  the  purchase-money  aris-  iJcOTduSy. 

'^'  ■'■'■■■' "    '■      III.  ■■  II  ».,  1 1 1,,^ 

the  rent  as  shall  be  payable,  after  deducting  the  amount 
of  such  part  thereof  as  shall,  be  payable  for  the  lands 
which  are  purchased,  by  way  of  contribution  towards 
the  same;  with  a  further  provision  that  as  between  the 
seller  and  the  annuitant,  the  lands  unsold  shall  remain 
charged  with  the  full  amount  of  the  rent,  and  with  a 
covenant  from  the  seller  to  pay  the  same  as  it  shall  be- 
come due.     (Touch.  345.) 

There  is,  however,  another  mode  equally  effectual, 
^d  much  more  simple,  which  is  for  the  annuitant  to 
execute  an  equitable  release,  accompanied  with  an  ex- 
press declaration  that  the  release  shall  not  operate  at 
law.  Should  there  be  any  attempt  after  the  execution 
of  such  an  instrument,  to  enforce  payment  of  the  rent* 
charge  out  of  the  land  so  released,  a  court  of  equity 
would  at  once  restrain  the  party  from  proceeding. 
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ing  from  such  sale,  should  he  invested  in  the 
£3  per  cent,  consolidated  Bank  Annuities ; 
and  that  the  said  A.  B.  should  he  entitled 
to,  and  should  receive,  the  interest  and  divi- 
dends arising  therefrom  during  her  life,  in 
lieu  and  substitution  of  the  said  rent-charge 
of  £ — :  And  whereas  the  said  C.  D.  hath 
accordingly  laid  out  and  invested  the  said 
sum  of  £—  in  the  purchase  of  the  sum  of 
£ —  £3  per  cent,  consolidated  Bank  Annui- 
ties, and  hath  caused  the  same  to  he  trans- 
ferred into,  and  the  same  is  now  standing  in 
the  joint  names  of  the  said  E.  F.  and  G.  H.,  ' 
in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  kept  for  entering 
transfers  of  such  stock,  as  they  the  said  E.  F. 
and  G.  H.  do  hereby  respectively  admit  and 
acknowledge. 


Report.    See  Infant^  Lunacy ^  %c. 


Reversion.     See  Contract  for  Purchase, 

Title. 

Revocation.    See  Powers,  WilL 
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Sale.  See  Auction^  Contract  for  Purchase, 

Lunacy,  ^c. 

(565.)  And  whereas  by  an  order  of  the  coStSrecu 
said  Court  made  in  the  said  cause,  and  bear-  *°*  •^•• 
ing  date  on  or  about  the  &c«,  it  was  ordered 
that  the  real  estates  of  the  said  testator 
should  be  sold,  by  a  proper  person  to  be 
appointed  by  the  said  Master,  at  such  time 
and  place,  and  in  such  lots  as  the  said  Master 
should  think  fit. 

(566.)  And  whereas  in  pursuance  of  the  f^JJJJ^;. 
said  order,  the  said  testator's  freehold  estates  ^^  *'  ^*^"^ 
were  put  up  to  sale  in  lots,  before  A.  B.,  the 
person  appointed  by  the  said  Master  for  that 
purpose,  on  the  &c.,  at  the  &c.,  in  the  town 
of  &c.,  and  at  the  said  sale,  the  said  C.  D., 
one  of  the  defendants  in  the  said  cause,  was 
declared  the  highest  bidder  for,  and  the  pur- 
chaser of  (amongst  other  lots)  lot  — ,  in  the 
particulars  of  sale  named,  which  said  lot 
comprised  the  messuages  or  tenements, lands, 
and  other  hereditaments  hereinafter  particu- 
larly mentioned,  and  intended  to  be  hereby 
released  with  then:  appurtenances. 

(567.)  And  whereas  certain  parts  of  the  JjJ^^jJf^ 
estates  comprised  in  the  said  indenture  ot^^^' 

E  5  ^^^' 
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•eUlement^  hare  been  sold  in  exercise  d 
the  said  power  for  that  purpose  containei 
therein. 
MdintS?*  (^568.)  And  whereas  the  said  A.  B.  and 
^!l^%\n  Sle'  C«  D.|  in  pursuance  and  escercise  of  the  pow- 
S^er  pro-^  ers  for  those  purposes  contained  in  the  said 
coBTevmnce  hereinbefore  in  part  recited  indenture  of  le- 

accordingly.  *.  oii.j 

lease,  sold  certain  parts  of  the  lands  ana 
other  hereditaments  therein  comprised,  and 
laid  out  the  monies  produced  by  the  safe 
thereof,  in  the  purchase  of  Sec.,  and  by  in- 
dentures of  lease  and  release,  bearing^  dste 
respectively  the  &c.,  the  release  being  made  1 
or  expressed  to  be  made  between  &c.,  tbe 
said  hereditaments  were  conveyed  and  li- 
mited to  the  said  A.  B.  and  C.  D.^  and  thai 
heirs,  to  such  uses,  &c. 
•fSS?"*'  (569.)  And  whereas  there  is  not  any  power 
in  the  said  recited  will  of  the  said  A.  B.  ^  ^ 
sell  any  part  of  the  hereditaments  and  real 
estate  given  by  the  said  will  to  the  said 
C.  D.  and  E.  F.,  and  their  heirs,  to  the  uses 
and  in  manner  hereinbefore  mentioned,  and 
it  would  be  very  advantageous  and  for  the 
benefit  of  the  said  G.  H.,  and  all  other  per- 
sons beneficially  interested,  and  to  be  inter- 
ested, in  the  said  capital  and  .other  ine*- 
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Bulges,  &c.y  in  remainder  or  reversion, €xpeo* 
tant  on  the  estate  for  life  of  the  said  G.  H.,  if 
the  said  messuages,  &c.,  were  sold,  and  the 
monies  arising  from  the  sale  thereof  were  tp 
be  invested  in  the  purchase  of  other  estates 
to  be  settled  to  the  same  uses;  but  by  reason 
of  the  limitations  contained  in  the  said  will, 
the  purposes  aforesaid  cannot  be  effected 
without  the  aid  and  authority  of  Parliament. 

(570.)  And  whereas  it  would  be  for  the  i^  An«tiwr 
benefit  of  the  said  A.  B.,  and  the  several 
other  persons  entitled,  or  to  become  entitled, 
under  the  aforesaid  limitations  in  the  said 
will  of  the  said  C.  D.,  deceased,  to  the  said 
manors,  messuages,  &c.,  if  the  said  manors, 
lands,  and  hereditaments,  comprised  in  the 
schedule  annexed  to  this  will,  were  sold,  and 
the  monies  arising  from  the  sale  thereof  re- 
spectively were  laid  out,  under  the  direction 
of  the  Court  of  Chancery,  in  the  purchase  of 
other  estates,  to  be  settled  to  the  subsisting 
uses  of  the  said  indenture  of  release  and  set- 
tlement and  will  respectively,  but  by  reason 
c^the  uses  and  limitations  contained  in  the 
said  indenture  of  release  and  settlement,  and 
of  the  power  of  sale  and  exchange  therein 
contained,  not  extending  to  the  manors,  mes^ 


872  SEISIN — SEPARATION. 

suagesi  lands^  and  hereditament  comprised  | 
in  the  first  part  of  the  schedule  to  this  biHi 
and  hy  reason  of  the  uses  and  limitadoiii 
contained  in  the  said  will  of  the  said  C.  D.» 
deceased,  the  purposes  aforesaid  cannot  be 
effected  without  the  aid  and  authority  of 
Parliament. 
TKat  tui«         (57 1  *)  And  whereas  the  said  A.  B.  is  ready 
HMde^r  sale  and  Willing  to  Complete  the  purchase  of  the 
IkulfPiSL  ^^^^  messuage  and  premises  so  contracted  to 
"*•"*•         be  sold  as  aforesaid,  at  the  said  price  of  £ — > 
upon  having  a  good  title  made  thereto;  but 
such  sale  cannot  be  effected,  nor  a  good  tide 
in  fee  simple  made,  without  the  aid  and  au- 
thority of  Parliament, 


Seisin.    See  Feoffment,  Title. 


Separation. 
Agreement        (572.)  And  whcrcas  unhappy  differences 

between  '  ^*^'' 

wwe*for**iJ?*  ^^^^  arisen,  and  do  still  subsist,  between  the 
paration.      g^i^  A.  B.  and  C.  his  wife,  and  they  now  live 
separate  and  apart,  and  have  resolved  and 
agreed  to  continue  in  such  state  of  sepa- 
ration. 
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(573.)  Whereas  unhappy  diiSerences  have  Agreement 
arisen,  and  do  still  subsist,  between  the  said  '\'?°'  "<*  ^ 

'  '  allow  an- 

A.  B.  and  C.  his  wife,  and  by  reason  of  the  ^t^y^  wife, 
same  they  have  agreed  to  live  separate  and 
apart  from  each  other;  and  the  said  A.  B. 
hath  agreed  to  allow  and  pay  the  said  C,  B., 
one  annuity  or  clear  yearly  sum  of  £ — ,  as 
and  for  her  separate  maintenance  and  sup- 
port during  the  joint  lives  of  herself  and  the 
said  A.  B.«  subject  nevertheless  to  the  pro- 
viso hereinafter  contained. 

(574.)  Whereas  unhappy  differences  have  id.  Another 
arisen,  and  do  still  subsist,  between  the  said 
A.  B.  and  C.  his  wife,  and  by  reason  of  the 
same,  they  have  agreed  to  live  separate  and 
apart  from  each  other,  during  their  joint  na* 
tural  lives,  and  the  said  A.  B.  hath  agreed 
to  secure  to  the  said  C.  B.  an  annuity  or 
yearly  sum  of  £-»,  during  their  joint  natural 
lives;  and  also  a  further  annuity  or  yearly 
sum  of  £— ,  for  her  life,  in  case  the  said  C.  B. 
should  survive  her  said  husband,  in  addition 
to  the  provision  made  for  her  by  the  said 
settlement,  executed  previously  to  the  mar- 
riage of  the  said  A.  B.  with  the  said  C.  his 
wife;  and  the  said  annuities,  respectively,  are 
to  be  issuing  out  of^  and  charged  and  charge* 
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able  up<Mi»  the  freehold  messuage,  lands,  anl 
hereditaments  hereinafter  mentioned  andd» 
scribed. 
oiS^i*       (575.)  And  upon  the  treaty  and  agreemenl 
•i^  th^Va.  for  the  future  separation  of  the  said  A.  & 
^wif?to     and  C*  his  wife,  it  hath  been  agreed  that  the 
said  A.  B.  should  assign  to  the  said  £•  K 
and  G.  H.  all  the  clothes,  wearing  appai^  j 
jewels,  gold  and  other  watches,  rings,  and 
ornaments  of  the  person^  trinkets  and  panr 
phemalia  of  her  the  said  C.  B.,  and  which 
have  been  usually  worn  by  her. 


(nuteet. 


Settlement. 

MtttenSLt.  (57&)  Whereas  by  hidentures  of  lease  and 
release,  bearing  date  respectively  the  &Cm 
die  release  being  made  or  expressed  to  be 
made  betwen  Ike,  (being  the  settlement 
made  previously  to,  and  in  contemplation  off 
the  marriage  then  intended^  and  which  wai 
shortly  afterwards  duly  had  and  solenuiizedf 
between  the  said  A.  B.  and  C  his  wife,)  for 
the  considerations  therein  mentioned,  the 
messuages,  &c.,  hereinafter  particularly  men- 
tioned, and  intended  to  be  hereby  granted 
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and  released^  with  their  appurtenances,  were 
conveyed  and  limited  unto  and  to  the  use 
of  &c. 

(577.)  Whereas  by  indentures  of  lease  and  J*"^^Jf.* 
release,  bearing  date  respectively  the  &c.,  SemiS'lIt^ 
the  release  being  made  or  expressed  to  be  rc^re^. 
made  between  &c. ;  and  also  by  an  agree- 
ment  in  writing,  bearing  date  on  or  about 
&C.9  and  made  &c.,  (being  the  settlement 
and  agreement  for  settlement  made  pre- 
viously to  and  in  contemplation  of  the  mar- 
riage then  intended,  and  which  was  shortly 
afterwards  duly  had  and  solemnized  between 
&c. ;  and  also  by  an  indenture  bearing  date 
on  or  about  &c.,  and  made  &c.,  and  by  a 
common  recovery  duly  suffered  before  His 
Majesty's  justices  of  the  Court  of  Common 
Pleas  at  Westminster,  in  or  as  of  —  term, 
in  the  —  year  of  the  reign  of  &c.,  in  pur- 
suance thereof,  and  by  force  of  a  declaration 
of  the  uses  of  the  said  recovery  in  the  said 
last-mentioned  indenture  contained,  the  mes- 
suages, lands,  and  other  hereditaments,  firstly 
hereinafter  particularly  mentioned,  and  in« 
tended  to  be  hereby  appointed  and  released, 
with  the  appurtenances,  were  conveyed,  li- 
mited, and  assured,  to  the  use,  &c» 
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*«^J^JJJJJ,^  (578.)  Whereas  by  indentures  of  lease  anl 
ofvudes.  release^  bearing  date  respectively  the  &&, 
the  release  being  made  between,  &c.,  (being 
a  settlement  made  in  pursuance  of  artidesi 
bearing  date  the  &c.,  made  and  entered  into 
preiriously  to  and  in  contemplation  of  the 
marriage  of  the  said  A.  B.  with  the  sai 
C.  D.,)  divers  manors,  collieries,  coal  mines, 
and  other  hereditaments  therein  mentioned, 
situate  in  the  county  of  D.,  and  whereof  a 
common  recovery  was,  before  the  execution 
of  the  said  indentures  of  &c.,  suffered  in  the 
proper  court  of  the  said  county,  in  pursuance 
of  a  certain  covenant  or  agreement  for  that 
purpose  contained  in  the  said  marriage  ar- 
ticles, were  settled,  limited,  and  assured  to 
the  use,  &c. 
Power  to  (579.)  And  it  is,  by  the  said  indenture  of 

Jointure.  ^  ^  '      '^ 

settlement  now  in  recital,  declared  that  it 
should  be  lawful  for  me,  the  said  A.  B.^  when 
and  as  by  virtue  of  the  limitations  in  the  said 
indenture  contained  I  should  be  in  the  actual 
possession,  or  entitled  to  the  receipt  of  the 
rents  and  profits  of  the  said  manors,  mes- 
suages, farms^  lands,  and  hereditaments 
firstly  therein  granted  and  released,  or  ex- 
pressed and  intended  so  to  be,  or  to  the  im- 
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L<ediate  freehold  thereof^  (certain  parts  of 
bich  said  manors^  messuages,  farms,  lands, 
ncl  hereditaments  are  mentioned  and  com- 
>rised  in  the  schedule  hereunder  written,  ox 
lereunto  annexed)  by  any  deed  or  deeds,  in- 
trument  or  instruments  in  writing,  with  or 
vithout  power  of  revocation,  to  be  by  m^ 
sealed  and  deliyered  in  the  presence  of  and  at- 
;estedby  two  or  more  credible  witnesses,  or  by 
my  last  will  and  testament  in  writing,  or  any 
codicil  or  codicils  thereto,  to  be  by  me  signed 
and  published  in  the  presence  of  and  to  be 
attested  by  three  or  more  credible  ¥ritnesses, 
(subject  as  therein  is  mentioned)  to  limit  or 
appoint  to^  or  to  the  use  of,  or  in  trust  for, 
any  woman  whom  I  might  marry,  for  the  life 
of  such  woman  for  her  jointure,  and  in  bar 
or  without  being  in  bar  of  her  dower  or 
thirds  at  the  common  law,  or  by  custom,  or 
otherwise,  any  annual  sum  or  sums  of  money, 
yearly  rent-charge  or  rent-charges,  not  ex- 
ceeding in  the  whole  the  clear  yearly  sum  of 
£ — ,  of  lawful  money  of  Great  Britain,  to  be 
issuing  out  of,  and  charged  and  chargeable 
upon,  all  or  any  part  of  the  said  last  men- 
tioned manors,  farms,  and  other  heredita- 
ments, to  be  secured  by  such  powers  and 
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remedies  by  distress  and  entry  and  peroefi' 
tion  of  the  rents  and  profits  of  die  same  pi» 
misesy  and  such  term  or  terms  of  yeaii^ 
without  impeachment  of  waste^  to  take  eSeei 
after  my  decease,  but  subject  and  witkook 
prejudice  as  aforesaid,  and  such  linutatkiBi 
iff  appointment  to  be  made  either  before  or ' 
after  such  intermarriage  as  to  me^  the  said 
A.  B.,  shoidd  seem  meet.  [See  tk.  *^  t/M«."] 


Stock. 

™« Jo  (680.)  And  whereas  the  said  A.  B.  is 

titled  to  the  capital  sum  of  £-—  three  percent 
consolidated  Bank  Annuities,  now  standing 
in  the  joint  names  of  the  said  C.  D.  and  £.F., 
in  the,  books  of  the  Governor  and  Compai^ 
of  the  Bank  of  England. 

™*iSi  rf       (581.)  Whereas  the  said  A.  B.  is  entitled 

ttock.  £^^  Yj\f^  ll£^  ^  ^^^  dividends  and  annual  pro- 
fits of  a  sum  of  £— ,  thtee  per  cent,  consols, 
now  standing  in  the  joint  names  of  C.  D.  of 
&c.,  andE.  F.  of  &c.,  as  trustees  under  a 
certain  indenture  of  settlement,  bearing  date 
the  &c. 

Id.  Another     (582»)  And  whercas  under  and  by  virtue 

form.  " 
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of  the  will  of  A.  B.  of  Scc^  bearing  date  the 
&C.9  the  said  C.  D.  is  entitled  for  his  life  to 
the  dividends  and  annual  profits  of  the  sam 
of  £— *9  three  per  cent,  consolidated  Bank 
Annuities  now  standing  in  the  joint  names 
of  the  said  E.  F.  and  G.  H. 

(583.)  And  whereas  the  said  sum  of  £— ,  Jj,^*"* 
•which  arose  from  the  said  sale  of  the  said  2°"%^^**' 
hereditaments  and  premises^  hath  this  day  propenyT^ 
been  invested  by  the  said  A.  B.  and  C.  D.^  mentto^. 
in  tibe  purchase  of  the  sum  of  £-»  three  per  of  itock. 
cent.  consoUdated  Bank  Annuities,  m  the 
joint  names  of  the  said  A.  B.  and  C.  D.,  as 
they  the  said  A.  B.  and  C.  D.  do  hereby 
respectively  admit  and  acknowledge:  and 
it  hath  been  agreed  between  the  said  A.  B. 
and  C.  D»  that  such  trusts  should  be  de- 
clared of  the  said  stock  as  are  hereina£ker 
mentioned  and  declared. 

(584.)  And  whereas  upon  the  treaty  fiar  Agreemeot 

^  '  *  "^  on  marriage 

the  said  marriage,  it  was  agreed  that  the  Jj^;;-'- 
sum  of  £— ,  three  and  a  half  per  cent  Bank  Jl^^fcr  "** 
Annuities  should  be  transferred  by  the  said  *'®'^^°K^y* 
A.  B.,  and  that  the  sum  of  £— -  three  per 
cent.  consoUdated  Bank  Annuities  should  be 
transferred  by  the  said  CD.,  into  the  joint 
names  of  the  said  E.  F.  and  G.  H.,  upon  the 
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trusts  and  in  manner  hereinafter  mentioiiei; 
And  whereas  in  pursuance  of  the  said 
ment,  they  the  said  A.  B.and  C.  D.  have 
day  transferred  the  said  respective  sums 
£ — I  three  and  a  half  per  cent.  Bank 
ties,  and  £— three  percent  consoUdated 
Annuities  into,  and  the  same  sums  respee- 
tively  are  now  standing  in  the  joint  names  cl 
the  said  £.  F.  and  G.  H.,  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of 
England,  kept  for  entering  transfers  of  suck 
stocks  respectively!  as  the  said  £.  F.  and  j 
G.  H.  do  hereby  respectively  admit  and  ac- 
knowledge. 
Agreement       (585.)  And  whercas  since  the  solenmiza- 

•Iter  mar-  ^  ^ 

dSuM  rtodT'  ^^^^  ^^  ^^®  ^^^^  marriage,  the  said  A»  B.  hadi 
^  I?  owm' agreed  to  purchase  the  sum  of  £-«  three 
^*   per  cent,  consohdated  Bank  Annuities  ;  and 
that  the  same  should  be  invested  in  the  joint 
names  of  the  said  C.  D.  and  E.  F.,  upon  the 
trusts,  and  to  and  for  the  intents  and  pur- 
poses hereinafter  expressed  and  declared  of 
or  concerning  the  same. 
purehaMor      (586.)  And   whereas    in  pursuance  and 

stock  in  ^  ^  ,  ., 

names  of     part  performance  of  the  said  agreement  on 

a^'i^enu   *te  part  of  the  said  A.  B.,  he^  the  said  A.  B., 

hath  purchased  the  said  sum  of  £ —  three 
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per  cent,  consolidated  Bank  Annuities^  and 
hath  caused  the  same  to  be  transferred  unto, 
and  the  same  is  now  standing  in  the  joint 
names  of  the  said  C.  D.  and  E.  F.,  in  the 
books  of  the  Governor  and  Company  of  the 
Bank  of  England^  as  they  the  said  C.  D.  and 
£.  F.  do  hereby  respectively  admit  and  ac- 
knowledge. 

(587.)  And  whereas  the  said  A.  B.  hathTr«Mftrof 
previously  to  the  execution  of  these  presents 
transferred  the  sum  of  £ —  into  the  joint 
names  of  the  said  C.  D.  and  E.  F.,  in  the 
books  of  the  Governor  and  Company  of  the 
Bank  of  England,  as  they  the  said  C.  D.  and 
E.  F.  do  hereby  respectively  admit  and  ac- 
knowledge. 

(588.)  Whereas  the  several  sums  of  ^— ,  la.  Anothm 
East  India  Stock,  and  «£—  three  per  cent. 
consoUdated  Bank  Annuities,  mentioned  in 
the  indenture  indorsed  on  the  first,  second, 
and  third  skins  of  the  within-written  in- 
denture, have  been  transferred  into,  and  the 
same  are  now  standing  in  the  joint  names 
of  the  said  A.  B.  and  CD.,  in  the  books 
of  the  East  India  Company,  and  of  the 
Governor  and  Company  of  the  Bank  of 
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England  respectively^  as  they  the  said  A. 
and  C.  D.  do  hereby  respectively  admit 
acknowledge. 

SSfAVmeS     (589.)  And  whereas  the  said  A,  B.  did, 
of  produce.   ^^  ^.j^^  g^^^^  ^^  ^j^^  instance  and  request  d 

the  said  C.  D.,  and  for  his  accommodatioa, 
sell  out  and  dispose  of  the  sum  of  j£ —  three 
per  cent,  consolidated  Bank  Annuities^  tbes 
standing  in  the  name  of  him  the  said  A.  B., 
in  the  books  of  the  Governor  and  Compffl^ 
of  the  Bank  of  England^  and  the  clear  pro- 
duce thereof^  amounting  to  the  sum  of  «£— » 
was  paid  to,  or  received  by,  the  said  C.  D.,  or 
by  some  person  or  persons  for  his  use,  as 
he  the  said  C.  D.  doth  hereby  acknowledge 


Sale  of  stock     (590.)  And  whcreas  the  Said  sum  of 
tton  of  pro-  three  per  cent,  consolidated  Bank  Annuities, 

dace  under  '- 

meofolat  ^^^  ^^^^  ^^*  ^^^  disposcd  of,  and  the  pro- 
K^l?"^"^  duce  thereof  so  paid  to  or  for  the  use  of  the 
tnuufw  of  said  C.  D.  as  aforesaid,  under  a  previous 
•a%c»taiB  agreement  that  the  said  C.  D.  should  se- 
themean.    curc  to  the  Said  A.  B.,  his  executors,  ad- 

time  pay  the 

4MSmJb  n^^^A^^f  ^^^  assigns,  the  transfer  of  die 
like  sum  of  £—  three  per  cent,  consolidated 
Bank  Annuities,  on  or  before  the  &c.,  and 
in  the  meantime  should  pay  unto  him  and 
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tiiem  the  amount  of  the  annual  dividends  and 
produce  of  the  said  stock  in  such  manner  as 
hereinafter  is  expressed. 

(5910  And  whereas  the  said  A.  B.  and  J^^f 
C,  D.,  with  the  consent  and  approbation  of^^%S^^ 
the  said  £.  F.  and  6.  his  wife,  testified  by  &^iohe' 

t  »       3       1  •  •  ••  ^       Invested  in 

tnis  deed  or  mstrument  m  wntmfir.  under  the  pnrchaM 
their  hands  and  seals^  have  sold  out  and  dis- 
posed of  the  sum  of  £—  three  per  cent, 
consolidated  Bank  Annuities,  and  the  same 
annuities  so  sold  have  produced  the  clear 
sum  of  £—  of  lawful  money  of  Great  Britam; 
and  the  said  sum  of  £—  is  intended  to  be 
invested  in  the  purchase  of  the  heredita- 
ments hereinafter  described. 


Suit. 

(592.)  Whereas  A.  B.  of  &c.,  rector  of  »2nu 
-the  parish  of  &c.,  in  or  about  —  term  last, 
exhibited  his  bQl  of  complaint,  in  His  Ma- 
jesty's Court  of  Exchequer,  against  &c»9 
praying  for  an  account  of  all  the  titheaUe 
matters  whatever  (except  com,  grain,  and 
hay,)  which  the  said  parishioners  respectively 
had  on  any  lands  situate  within  the  said 
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parish^  or  the  titheable  places  thereof  in 
year  &c.>  and  also  of  the  money  dae 
them  to  him  for  Easter  offerings  in 
year,  and  that  the  same^  or  the  value  the 
respectively,  might  be  decreed  to  be  paid 
him  by  the  said  parishioners,  and  to  be 
tinned  to  be  paid  in  fiiture* 

dSSd?i?      (593.)  And  whereas  the  said  A.  B.,  C.  D. 

pJwt^^^   &c.,  and  other  the  inhabitants,  parishio 

and  occupiers  aforesaid,  have  agreed  to  da* 
fend  the  said  suit  at  their  joint  expense,  ani 
to  contribute  toward  the  expense  thereof  iH 
proportion  to  the  sums  at  which  they  shafl' 
respectively,  from  time  to  time,  be  joindy 
rated  to  the  church  and  poor  of  the  sail 
parish.  | 

t^J^iu      (59*0  And  whereas  the  said  A.  B.  andC 
gjn^iocopy.  jjjg  ^j|.g  ^j^^  ^^  ^Yxe  &c.,  prefer  their  bifl  of 

complaint,  in  the  High  Court  of  Chancery 
against  the  said  E.  F.  and  G.  H.,  and  L  K., 
lord  of  the  manor  of  L.,  of  which  the  said 
copyhold  lands  and  hereditaments  are  holdeiif 
stating  the  title  of  the  said  C.  B.,  and  the 
conveyance  and  surrender  made  in  trust  for 
the  said  E.  F.,  and  prayed^  for  the  reasons 
and  causes  therein  alleged,  that  &c. 
^*Jf  fotel      (5950  And  whereas  the  said  A.  B.  did 
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on  the  &C.9  exhibit  his  bill  of  complaint  in 
the  High  Court  of  Chancery  against  the  said 
C  D.9  in  order'to  be  paid  the  principal  and 
interest  due  on  the  said  mortgage^  or  in  de- 
fault thereof,  that  the  said  C.  D.  might  stand 
absolutely  foreclosed  from  all  equity  of  re- 
demption of  and  in  the  said  mortgaged  pre- 
mises. And  whereas  by  a  decree  or  de- 
cretal order  of  the  said  Court,  bearing  date 
jcm  or  about  the  ftc,  and  made  in  the  said 
cause,  it  was  ordered  and  decreed  that  the 
said  C.  D.  should  stand  absolutely  barred 
and  foreclosed  of  and  from  all  equity  and 
right  of  redemption  whatsoever,  of,  in,  and 
to  the  said  mortgaged  premises. 

(596.)  And  whereas  the  said  suit  and  pro- Abatemaat 
eeedmgs    havmg  become    abated    by   the  ^ui^  <>'<«• 
deaths  of  several  parties,  several  bills  of  ■"w**°'*»*« 
revivor  and  supplement  were  filed  against 
the  personal  representatives  or  successors  of 
such  deceased  parties ;  and  by  a  decretal 
order  made  on  &c.,  on  the  hearing  of  such 
bills  of  revivor  and  supplement,  the  said  de- 
cree of  &c.,  was  ordered  to  be  carried  on 
and  prosecuted  against  the  several  parties 

to  ^ose  causes  in  like  manner  as  was  di- 

S 
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form 


rected  against  the  parties  in  the  oi 
cause. 
Id.  Anotiier     (597.)  Ajid  whereas  the  said  suit  and 

ceedings  having  become  abated  and  defe 
tive  from  time  to  time  by  reason  of  the 
yeral  matters  and  facts  hereinbefore  recil 
several  bills  of  revivor  and  supplement  hai 
been  filed;  and  by  several  decretal  ord^ 
made  on  the  hearing  of  such  bills  of  remat 
and  supplement,  and  the  respective  answen 
thereto,  the  said  decree  of  &c.,  was  ordered 
to  be  carried  on  and  prosecuted  against  the 
several  parties  to  such  revived  and  supple- 
mental causes  respectively,  in  like  maimer  as 
was  directed  against  the  parties  in  the  ori*| 
ginal  cause. 

(598.)  And  whereas  it  hath  been  agreed 
by  and  between  the  said  parties  to  thess 
presents,  that  immediately  after  the  execu- 
tion of  these  presents,  the  said  bill  so  filed 
by  the  said  C.  B.  against  the  said  CD* 
shall  be  dismissed  with  costs. 
Agreement  (599.)  And  whercas  it  hath  been  agreed, 
•ttit  oo  eze-  that  immediately  upon  the  execution  of  the 

ctttioo  of  ^        M. 

voQd.         above-written  bond  or  obligation,  the  said 
suit  shall  be  no  further  prosecuted  or  pro- 


Agreemenl 
to  dfemiu 
bill. 
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ceeded  in,  but  shall  be  dismissed  out  of 'the 
said  court ;  and  that  the  said  parties  shall 
take  all  proper  steps  to  procure  the  same  to 
be  dismissed. 

(600.)  And  whereas  by  an  order  made  by  SjJ*'*' 
&C.9  on  the  Scc^,  in  the  said  cause,  [or,  in  a 
certain  cause  then  depending  in  the  High 
Court  of  Chancery,  wherein  A*  B.  was  plain- 
tiff, and  C.  D.,  defendant,]  it  was  ordered 
that  &C. 

(601.)  And  whereas  the  said  A.  B.  having  Jj^^JSJ; 
put  in  his  answer  to  the  said  bills,  his  Honour  ®°  ■*<>•*•■• 
the  Vice-Chancellor  did  on  or  about  the  &Cr, 
on  the  motion  of  the  plaintiff,  order  that  the 
title  deeds  relating  to  the  said  estates  should 
be  deposited  in  the  office  of  one  of  the  Mas- 
tery of  the  said  court,  and  that  it  should  be 
referred  to  the  said  Master  to  appoint  a  re- 
ceiver of  the  rents  and  profits  of  the  said 
estates  and  hereditaments* 

ijolOZ.)  And  wheieas  the  said  Master  by  Beport. 
his  report  in  the  said  cause,  bearing  date  on 
or  about  the  &c.,  and  made  in  pursuance  of 
the  said  last-recited  decree  or  order,  certi-^ 
fied  that  &c, 

(603.)  And  whereas  the  said  Master's  re-  gJ^JJJt 
port  was  by  two  several  orders  of  the  said  ^^^ 

S3 
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Court  of  Chancery  made  and  pronounced  i 
the  said  cause^  on  or  about  the  &c.^ 
absolute  and  confirmed. 
Decree.  (604.)  And  whereas  by  a  decree  of  tiift 

High  Court  of  Chancery^  made  and  pro- 
nounced on  or  about  &c.,  in  a  cause  wheren 
A.  B.  was  complainant,  and  C.  D.  and  £.  F* 
defendants,  it  was  ordered  and  decreeit 
among  other  things,  that  &c. 


Surety.    See  Bond. 
Agreemeni       (605.)  And  whcrcas  the  said  A.  B.  and  the 

to  enter  Into 

covenant,  gaid  C.  D.,  at  his  request,  have  consented 
and  agreed  to  enter  into  the  covenant  here- 
inafter contained  on  their  part. 

Agreement       (606.)  And  whcrcas  at  the  instance  and 

to  become  ^  * 

JSn  ir°ote.  request  of  the  said  A.  B.  the  said  C.  D.  hath 
agreed  to  become  a  surety  for  the  said  A«  B., 
and  to  join  in  the  covenant  for  the  payment 
of  the  said  annuity  hereinafter  contained. 


nont. 


Surname. 

2m  to  2^^^     (607.)  And  it  was  by  the  said  wiU  declared 
tor^nu!?'  that  the  person  or  persons  for  the  time  being 

■ndarati. 
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entitled  to  the  said  manors,  lands,  and  here- 
ditaments by  virtue  of  the  said  will,  should^ 
at  the  times  and  in  manner  therein  men- 
tioned,  take  the  name  and  use  the  arms  of 
the  said  testator  in  manner  therein. men- 
tioned, (a) 


(a)  We  take  this  occasion  to  observe,  that,  if  a  per- 
son be  desirous  of  changing  his  name  by  a  licence  from 
the  crown,  a  petition  embodjring  the  facts  of  the  case 
must  be  presented.  This  is  prepared  at  the  College  of 
Arms.  The  expense  of  the  licence,  if  under  a  will,  or 
tbe  directions  in  any  deed,  is  ninety-four  pounds,  twelve 
shillings;  if  the  application  is  voluntary,  fifty-four 
pounds,  twelve  shillings ;  but,  in  the  latter  case,  the 
grant  of  such  licence  will  depend  upon  the  circum- 
stances of  the  case  entirely.  These  sums  have  refer<* 
ence  to  a  change  of  name  only ;  if  arms  are  added,  the 
expenses  are  increased  according  to  the  drcumstances 
of  the  case,  and  the  stamp  duties. 

Lord  TerUerden  has  said,  "  that  a  name  assumed  by 
the  voluntary  act  of  a  young  man  at  his  outset  into  life, 
adopted  by  all  who  know  him,  and  by  which  he  is  con- 
stantly called,  becomes,  for  all  purposes  that  occur  to 
my  mind,  as  much  and  effectually  his  name,  as  if  he 
had  obtained  an  act  of  parliament  to  confer  it  upon 
him."  (5  B.  &  Ad.  344.)  And  in  Barlow  v.  Bateman, 
(3  P.  Wms.  65,)  Sir  Joseph  JekyU  observed,  "  Surnames 
are  not  of  very  great  antiquity ;  for,  in  ancient  times, 
the  appellations  of  persons  were  by  their  Christian 
names,  and  the  places  of  their  habitations,  as  Thomas 
of  Dale,  viz.  the  place  where  he  lived.  I  am  satisfied 
the  usage  of  passing  acts  of  partiament  for  taking  upon 

S3 
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AMumptioB      (€08.)  And  whereas  the  said  A.  B. 

of  name  and  ^ 

•mi  accord-  trithin  the  time  and  in  the  manner  pi 

»■■■'"'■       '        ■    ' '  '  ' 

one  a  Burname  is  but  modem ;  and  that  any  one 
take  upon  him  what  surname,  and  as  many 
as  he  pleases,  without  an  act  of  Parliament.'* 
opinion  of  Sir  Joseph  Jeh/ll  has  not,  however, 
altogether  approved  of.    <'  I  am  far  from  meaning  «■ 
trench  upon  the  reverence  due  to  any  assertion  of^i^ 
great  man,"  observed  Lord  Stowell,  "  when  I  say  lint 
,the  solid  grounds  upon  which  this  proposition  of  lawii 
stated,  do  not  appear  to  have  occurred  to  hun  just  d 
the  moment  of  the  delivery  of  that  judgment,  becaaie 
the  reasons  stated  in  that  report  can  hardly,  I  think,  be 
deemed  satis&ctory  to  produce  such  a  conclnsioii.    It 
Is  stated  that  the  reasons  are,  first,  that  surnames  ait 
not  of  very  great  antiquity.    It  is  pretty  well  now  ei- 
tablished  that  surnames  were  ftilly  in  use,  even  among 
the  common  people,  by  the  reign  of  Edward  the  Se^ 
cond,  which  is  now  five  hundred  years  ago,   a  pretty 
reasonable  period  for  the  establishment  of  any  legii 
usage.    It  is  likewise  observed,  that,  in  ancient  times, 
the  i^pellation  was  by  the  christian  names,  and  plaee 
of  habitation:  as  Thomas  of  Dale,  but  which  of  Dale  n, 
of  itself,  merely  a  surname,  a  loctd  surname,  certainly, 
but  not  less  a  surname  on  that  account ;  for  surnames 
were  local,  either  taken  from  places  of  habitati<m,  or 
descriptive  from  other  circumstances  that  belonged  to 
the  individuals,  to  distinguish  men  who  were  not  at  aH 
clistinguished  by  chnstian  names :    They  are,  many  of 
them,  general  appellatives.    Christian  names  are  scat^ 
tared  among  the  mass  of  the  people  with  such  prolu- 
sion, that  they  c<mvey  little  or  no  distinction ;  and  the 
very  introduction  ef  the  surname  was  to  discriminate 
that,  which  was  not  before  discriminated.    It  is  ol^ 
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by  the  sdd  will,  assume  the  name  and  bear 
the  arms  of  C,  and  hath  ever  since  con- 
tinued to  use  and  bear  the  same  respectively. 

(609.)  And  whereas  by  an  act  of  Parlia-  tt^i^nl 
ment  made  and  passed  in  the  —  year  of  the  S* msSS?" 
reign  of  &c.  intituled  ''  An  Act  to  enable  oA^^^ 
A.  B.  esq.,  and  his  sons,  and  the  heirs  male 
of  their  bodies,  to  take  and  use  the  surname 
of  D.,  pursuant  to  the  will  of  C.  D.,  de- 
ceased/' the  said  A.  B.  and  his  sons,  and 
the  heirs  male  of  their  bodies,  were  autho- 
rised to  take  and  use  the  surname  of  D. 
only,  in  compliance  with  and  in  performance 
of  the  provisions  in  the  will  of  the  said  C.  D., 
deceased. 

(610.)  And  whereas  the  said  A.  B.,  now  Letters  pa. 

^         ^  '  tenteBEbbng 

served,  too;  by  Sir  Joseph  Jeh/U,  that  the  usage  of  an 
act  of  Parliament  for  a  name  is  but  modem.  Certainly 
it  is,  and  so  are  acts  for  many  oth6r  private  family  con-  .  ^ 
cems,  they  are  of  modem  introduction.  But  there  has 
been  a  pracdce  of  great  antiquuity,  that  is,  the  grant  of 
a  licence  for  the  assumption  of  a  name,  by  the  Crown> 
passing  through  one  of  its  public  offices.  Certainly  the 
ancient  style  of  the  ancient  offices  of  the  crown  is  of 
great  authority  upon  such  a  subject."  {Wakefield  v. 
Wakefieldy  1  Hagg.  Consist  Rep.  400,  401.)  On  the 
Origin  of  Sumam^s,  see  Ver8tegan*t  Restitution  of  De* 
coyed  Intelligence,  pp.  241 — 312,  ed.  1605,  and  Cam* 
dens  Remains,  pp.  106 — 157;  ed.  1636. 
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•ne  to  at- 
■ume  mr- 
name  and 
tearannt* 


Id.    Short 
fona. 


called  C*  D.,  shortly  after  the  decease  of 
said  testator,  duly  obtained  letters  pal 
from  the  crown,  bearing  date  the  &c.,  ei 
bUng  him  to  assume  and  take  upon  hinu 
the  surname  of  D.  only,  and  to  bear  the 
of  arms  of  that  family,  and  hath  continued 
use  such  surname,  and  to  bear  such  coat 
arms  ever  since,  pursuant  to  the  directi< 
and  condition  in  the  will  of  the  said  C  D^ 
deceased. 

(611.)  And  whereas  by  virtue  of  His  Ms* 
jesty*s  licence,  under  his  royal  sign-manual, 
bearing  date  the  &c.,  the  said  A.  B.  as- 
sumed and  thenceforth  used  the  name  and 
title  of  &c. 


Surrender.     See  Merger. 


Contract  for 
surrender. 


(6 IS.)  And  whereas  the  said  A.  B.  hath 
contracted  and  agreed  with  the  said  C.  D. 
for  the  absolute  surrender  to  him  the  said 
C  D.  of  such  of  the  said  messuages,  lands, 
and  premises  comprised  in  and  demised  by 
the  said  hereinbefore  in  part  recited  inden- 
ture of  the  &c.,  as  are  hereinafter  particu- 
larly mentioned,  for  the  residue  of  the  said 
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i;enn  [of  —  years  therein',  created  by  the 
same  indenture  of  lease. 

(613.)  And  whereas  in  order  to  enable  ^p**"«°* 

^  ^  to  surrender 

them  to  carry  the  aforesaid  contract  for  sale  SS*p?em?f' 
into  execution,  the  said  A.  B.  and  C.  D.  are  dSc?wg^ 
desirous  that  the  said  term  of —  years  should  uom.^'" 
be  merged  in  the  inheritance  of  the  said  pre- 
mises so  agreed  to  be  sold,  in  order  that  the 
same  may  be  discharged  from  the  portions 
to  be  raised  under  the  same  term ;  and  E.  F* 
and  G.  H.  being  satisfied  that  the  said  es<>- 
tates  in  the  said  county  of  M.  are  of  more 
than  sufficient  value  to  answer  the  said  por- 
tions, have  agreed  to  surrender  the  said  term 
to  the  extent  aforesaid,  and  to  release  the 
said  estates  so  to  be  sold  from  the  aforesaid 
portions. 

(614.)  And  by  the  said  indenture  now  in  surrender 

And  ncrser* 

recital,  for  the  considerations  therein  ex- 
pressed, the  said  A.  B.  did  surrender  unto 
the  said  C.  D.  and  his  assigns,  the  said  lands 
and  other  hereditaments,  and  all  other  the 
premises  comprised  in  the  said  term  of  -^ 
years,  with  their  and  every  of  their  appurte- 
nances: to  hold  the  same  unto  the  said  CD. 
and  his  assigns  for  all  the  residue  then  to 
come  of  the  said  term  of  —  y ears^  to  the  in* 

S5 
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tent  that  the  residue  of  the  said  term 
merge  and  be  extinguished  in  the  reversic 
and  fireehold  of  the  said  hereditaments, 
that  the  same  might  be  absolutely  freed 
discharged  from  the  said  annuity  o£ 
and  the  trusts  of  the  said  term  of  —  years* 
Covenant  to      (615.)  And  bv  the  indenture  now  in 

surrender  ^  ,     »     -r*  i 

copyhold,     cital,  the  said  A.  B.,  who  was  a  trustee 

and  in  the  '  ' 

SJS^wUed  ^t®  said  C.  D.,  covenanted  to  surrender 
t^for*°    tain  copyhold  hereditaments  described  i 
mortgagee,   ^j^^  g^^^  schcdulc  to  these  presents^ 

hereby  covenanted  to  be  surrendered,  to  tbe 
use  of  the  said  E.  F.^  his  heirs,  and  assigns, 
according  to  the  custom  of  the  manor  of  C, 
of  which  the  same  copyhold  hereditaments 
are  parcel,  and  that  until  such  surrender 
should  be  made  by  the  said  A.  B.^  or  hi^ 
customary  heir,  and  admittance  of  the  said 
£•  F.  therein  or  thereto,  the  said  A.  B.  and 
his  heirs  would  stand  seised  of  and  interested 
in  the  said  copyhold  hereditaments,  in  trust 
for  the  said  E*  F.,  his  heirs,  and  assigns,  to 
permit  him  and  them  to  hold  and  enjoy  the 
•same,  and  recdve  and  take  the  rents  asd 
profits  Itereof,  to  his  and  their  own  use,  sub- 
ject nevertheless  to  the  proviso  for  redemp- 
tion in  the  said  indenture  contained. 
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(616.)  And  whereas  by  indentures  of  lease  Jeiewe  and 

^  '  ^  fine  of  free- 

and  release,  bearing  date  respectively  thejj^^j^*^; 
&c.,  the  release  being  made,  or  expressed  to  JSidTan^f  ^" 
be  made,  between  &c.,  and  by  a  fine  levied  M^'l^L^giy. 
pursuant  to  a  covenant  contained  in  the  said 
indenture  of  release  all  the  freehold  lands 
and  hereditaments,  hereinafter  particularly 
mentioned  and  described,  were  conveyed  and 
assured,,  and  all  the  copyhold  lands  and 
hereditaments,  hereinafter  particularly  men- 
tioned and  described,  were  covenanted  to  be 
surrendered,  and  the  same  have  since  been 
surrendered,  to  and  to  the  use  of  the  said 
A.  B.,  his  heirs,  and  assigns,  in  trust  for  the 
said  C.  D.,  his  heirs,  and  assigns. 

(617.)  And  whereas  at  a  special  court  \pr^  cwT*'*'*" 
court  baron]  held  in  and  for  the  manor  of 
B.,  in  the  county  of  A.,  on  the  &c.,  the  said 
C.  D.,  duly  surrendered  into  the  hands  of 
the  lord,  according  to  the  custcmi  of  the  said 
manor,  all,  &c.,  to  the  use  of  the  said  E.  F., 
his  heirs,  and  assigns,  for  ever,  according  to 
the  custom  of  the  said  manor.  (6) 
.  (618.)  And  whereas  the  said  A.  B.,  on  or  surrender 

oat  of  court* 

9 

{b)  If  conditional  only,  add,  "  on  condition  never* 
iheless  that,  &c,"  following  the  terms  of  the  con- 
dition. 
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about  the^  &c.,  duly  surrendered  into  ^ 
hands  of  the  lord  of  the  manor  of  B.,  m  the 
county  of  A.,  by  the  hands  and  acceptance 
of  D.  E.  and  F.  G.^  two  of  the  customaiy 
tenants  of  the  said  manor^  all  &c.^  to  the 
use^  &c 


Term  of  Years.    See  Assignment,  3£erger, 

Surrender. 

Thatetute  (619.)  And  whereas  the  pieces  or  parceb 
^tmT  of  land,  and  other  hereditaments  herein- 
diyen  mesne  before  appointed  and  released,  or  intended 

■Mignments  *  * 

hath  Tested   go  to  bc,  are  (toffcther  with  other  heredita- 

!n  trustee,  '  \     « 

^▼^01^  ments)  subject  to  the  residue  of  a  cert^ 
andto at.  ^^m  of —  ycars,  created  by  a  certain  inden- 
ture^ bearing  date,  &c,,  and  made  or  ex- 
pressed to  be  made  between^  ftc,  and  which 
said  term,  as  to  the  messuages  and  other 
hereditaments  hereinbefore  appointed  or  in- 
tended so  to  be,  under  or  by  virtue  of  divers 
mesne  assignments  and  acts  in  the  law,  and 
ultimately  by  the  said  hereinbefore  in  part 
recited  indenture  of  the  &c.,  became  vested 
in  the  said  A.  B.,  his  executors,  adminis- 
trators, and  assigns,  for  all  the  residue  theo 
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to  come  and  unexpired  of  the  said  term  of  -» 
years ;  in  trust  nevertheless  for  the  said  C.  D., 
his  heirs,  appointees,  and  assigns,  and  to  be 
assigned  and  disposed  of  as  he  or  they  should^ 
jrom  time  to  time,  direct  or  appoint ;  and,  in 
the  meantime,  to  attend  and  wait  upon  the 
reversion,  freehold,  and  inheritance  (expect- 
ant upon  the  determination  of  the  said  term,) 
of  and  in  the  said  freehold  messuages,  lands, 
tenements,  hereditaments,  and  premises,  in 
order  to  protect  the  same  from  and  against 
all  mesne  incumbrances,  if  any  such  there 
were. 

(620.)  And  whereas  the  said  pieces  or  par-  That  estate 

^  '  ^      *  *  is  subject  to 

eels  of  land  and  other  hereditaments  herein-  term  wwch 

was  assigned 

before  granted  and  released,  or  expressed  ^^JiJJJJfJ®'' 
and  intended  so  to  be,  are,  together  with  ^  Innai^,^ 
other  hereditaments,  subject  to  the  residue  grantor,  and 

n  ,  t*  11  to  attend  ti^e 

of  a  certam  term  of  —  years,  created  by  a  inheritonce. 
certain  indenture,  bearing  date  on  or  about 
&c.;  and  which  was  in  the  hereinbefore  in 
part  recited  indenture  of  &c.,  duly  assigned 
unto  the  said  C.  D. ;  in  trust,  in  the  first  place, 
for  better  securing  the  said  annuity  of  £— ', 
and  subject  thereto,  in  trust  for  the  said 
A.  B.,  his  heirs,  and  assigns,  and  to  be  as<^ 
signed  and  disposed  of  as  he  or  they  should^ 
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from  time  to  time,  direct  or  appoint  and  i 

the  mean  time  to  attend  the  inheritance  of 

the  same  premises. 

^•^pj^         (^^  ^  •)  ^^  whereas  the  messuages  or  tene- 

t«^*heid  fn  Hients,  and  other  hereditaments  hereinbe£»e 

caring'mOTt.  particularly  mentioned  are  subject  to  the  resi- 

gage  money,    ^  n    i  •  i  /»  « 

and  rabject   due  of  the  said  term  of  —  years,  created 

thereto  for 

uie  rever-     .by  the  Said  hereinbefore  in  part  recited  in- 
denture  of  &c.,  and  the  said  fine  levied  id 
pursuance  thereof,  and  which  said  term  un- 
der and  by  virtue  of  the  said  hereinbefore  in 
part  recited  indenture  of  lease  and  release  of 
&c.,  became  vested  in  the  said  A.  B.,  for  all 
the  residue  then  to  come  and  unexpired  of 
the  said  term  of —  years;  in  trust,  never- 
theless,  for  the  more  efiectually  securing  unto 
the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  the  repayment  of  the  said  sum 
of  £— *  and  interest,  and,  after  payment 
thereof,  in  trust  for  the  person  or  persons 
entitled  to  the  freehold  and  inheritance  of 
the  hereditaments  therein  comprised,  and  to 
be  assigned  and  disposed  of,  as  he  or  they 
should  in  that  behalf  direct  or  appoint;  and, 
in  the  mean  time,  to  attend  and  wait  upon 
the  reversion,  freehold,  and  inheritance,  ex- 
pectant upon  the  determination  of  the  said 
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term  of  —  years,  in  the  said  messuages 
and  hereditaments  hereinbefore  particularly 
xnentionedy  in  order  to  protect  the  same  from 
all  mesne  incumbrances,  if  any  such  there 
were. 

(623.)  And  whereas  the  said  close  of  land  id  Another 

^  ^  form. 

and  premises  are  subject  to  a  term  of  —  ishonfarm) 
years,  created  by  an  indenture  bearing  date 
&c.,  and  under  an  indenture  bearing  date 
Sec,  are  vested- in  the  said  A.  B.,  by  way  of 
mortgage,  for  securing  to  him  £ —  and  in- 
terest. 

(623.)  And  whereas  the  said  A.  B.  and  ^^reA$t 

^  '  term  •hoaI4 

C  D.  are  desirous  that  the  residue  now  to  {J  JJJJJJJ*;^. 
come  of  the  said  term  of—  years,  so  far  as  ^•^*"««'^ 
the  same  comprises  the  pieces  and  parcels 
of  land  and  other  hereditaments  hereinbe- 
fore granted  and  released,  or  expressed  and 
intended  so  to  be,  should  be  assigned  unto 
the  said  C.  D.,  in  trust  to  attend  the  inhe- 
ritance of  the  same  premises. 

(624.)  And  whereas  the  said  A.  B.  and  SSlJajLe 
C.  D.  are  desirous  that  the  residue  now  to  ^^^^^ 
come  and  unexpired  of  the  said  term  of — ■"^""•^ 
years,  should   be  assigned  unto  the  said 
E«  F.,  upon  the  trusts  and  in  manner  here- 
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inafter  expressed  or  declared  of  or  coDcein- 
ing  the  same. 

So'JISiSL        (6^^-)  -^d  whereas  the  said  A.  B.  is  de- 
2ra"ho"id  sirous  that  the  said  two  several  terms  of — 
*  "*  *"     years  and  —  years  should^  so  far  as  the  same 
respectively  comprise  the  said  two  undivided 
sixth  parts  or  shares  of  the  said  messuages, 
&c.,  by  the  said  hereinbefore  in  part  recited 
indenture  of  even  date  with  these  presents 
granted  and  released,  be  assigned  to  the 
said  C.  D.  upon  the  trusts  and  in  manner 
hereinafter  expressed  or  declared  of  or  con- 
cerning the  same  respectively. 
Asiiigoment     (626.)  And  whcrcas  by  divers  mesne  as- 

of  term  to  ^  ■'  •' 

Jiumcel"***"  signments  and  acts  in  the  law,  and  ultimately 
by  an  indentiure  bearing  date  on  or  about 
the  &c.,  and  made  &c.,  the  manor  and  other 
hereditaments  comprised  in  tb^  said  term  of 
— -  years,  with  their  appurtenances,  becaime 
vested  in  the  said  A.  B.,  for  all  the  residue 
of  the  said  term  of—  years ;  in  trust  for  the 
said  C.  D.,  his  heirs,  and  assigns,  and  to  at- 
tend the  reversion,  freehold,  and  inheritance 
of  the  manors  and  other  hereditaments 
therein  comprised* 

Anignment      (6^7.)  And  whcrcas  by  indenture  beariiig 
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date  &c.,  and  made  or  expressed  to  be  made  »j^«t  »nd 
between  &c.,  for  the  considerations  therein 
mentioned,  all  that  the  said  principal  smn 
of  £ — ,  and  the  interest  to  become  due 
thereon,  together  with  all  and  singular  the 
hereditaments  and  premises  comprised  in 
the  said  term  of  —  years,  with  their  appur- 
tenances, were  assigned  and  transferred 
unto  the  said  A.  B.  and  C.  D*,  their  execu- 
tors, administrators,  and  assigns,  as  to  the 
said  hereditaments  and  premises,  for  all  the 
residue  and  remainder  then  to  come  and  un- 
expired of  the  said  term  of-—  years,  subject 
nevertheless  to  the  same  equity  of  redemp- 
tion that  the  same  hereditaments  and  pre- 
mises were  subject  to,  under  or  by  virtue  of 
the  said  hereinbefore  in  part  recited  inden- 
ture of  lease  and  release  of  the  &c. 

(628.)  And  whereas  by  an  indenture  bear-  AMignment 

^  ''  of  term  to 

ing  date  on  or  about  the  &c,,  and  made  *"*«**«  f®' 

°  '  mortgagor, 

or  expressed  to  be  made  between  A.  B.  b^en'JSlSd. 
of  the  one  part  and  the  said  C.  D.,  of  the 
other  part  in  consideration  of  the  sum  of 
£ —  to  the  said  A.  B.,  paid  by  the  said 
C.  D.,  as  therein  mentioned,  in  full  satis- 
faction and  discharge  of  all  principal  and  in-? 
terest  due  on  the  said  security,  all  and  singu- 
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lar  the  said  freehold  messuages  or  tenemenl 
and  other  the  freehold  hereditaments 
premises  hereinafter  particularly  mentionc 
and  intended  to  be  hereby  released^  with 
appurtenances^  were  assigned  and  transi 
red  unto  the  said  E.  F.  his  executors, 
ministrators^  and  assigns,  for  all  the  residi 
then  to  come  and  unexpired  of  the  said  tei 
of  —  years;  in  trust  for  the  said  C.  D., 
heirsj  and  assigns,  to  be  from  time  to 
assigned  and  disposed  of,  as  he  or  they  shouli 
direct,  and,  in  the  mean  time,  to  attend 
wait  upon  the  freehold  and  inheritance 
the  same  premises,  in  order  to  protect  th( 
same  from  all  mesne  incumbrances,  if  anj 
such  there  should  be. 

CMter  of  (629.)  And  whereas  the  said  A.  B.,  de- 
parted this  life  many  years  ago,  and  upon 
her  decease  and  payment  of  all  arrears  of  the 
said  jointure  or  annuity,  the  said  term  ot 
ninety-nine  years,  so  created  as  aforesaid, 
ceased  and  determined. 

Id.  Another     (630.)  And  whcrcas  the  estate  now  or  late 

forai* 

of  A.  B.,  in  such  and  so  many  of  the  said 
leasehold  lands  as  were  held  for  a  term  of 
twenty-one  years,  is  determined  by  the  ez^ 
piration  of  the  said  lease. 
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(631.)  Whereas  the  said  A.  B.  is  seised  ««•  to  fee. 
Py  or  well  and  sufficiently  entitled  to  the 
lessuages,  lands,  and  other  hereditaments 
ereinafter  particularly  mentioned,  and  in- 
mded  to  be  hereby  granted  and  released, 
rith  their  apurtenances,  for  an  estate  of  in- 
leritance  in  fee  simple  in  possession,  free 
irom  all  incumbrances. 
(633.)  Whereas  the  said  A.  B.  is  seised  to  w-  Another 

,  ^  '  form. 

Idm  and  his  heirs  in  fee  simple  of  and  in  the 
ttessuages,  lands,  and  other  hereditaments 
hereinafter  particularly  described,  and  in^ 
tended  to  be  hereby  granted  and  released, 
with  the  appurtenances. 
(CSS.)  And  whereas  the  said  A.  B.  and  Jiue  to  fee 

^  in  undivided 

C.  D.  are  seised  of  or  well  and  sufficiently  J^°*^^ 
entitled  to  the  messuages,  lands,  and  other 
hereditaments  hereinafter  particularly  men- 
tioned and  described,  and  intended  to  be 
hereby  granted  and  released,  with  the  ap- 
purtenances, for  an  estate  of  inheritance  in 
fee  simple  in  possession,  free  from  all  incum- 
brances, in  the  shares  or  proportions  follow- 
ing, that  is  to  say,  the  said  A.  B.  is  seised  of 
or  entitled  to  seven  undivided  eighth  parts 
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or  shares  thereof;  and  the  said  C.  D.  is  seh 
of  or  entitled  to  the  remaining  one 
vided  eighth  part  or  share  thereof. 
Titie  to  fee       (634.)  Whereas  under  or  by  virtue  of 

under  wUI,     -  .„  ,  n  a     n        n     n  a  i 

avbjectto     last  Will  and  testament  of  A.  B.  of.  &c..  wl 

locum-  ^  ' 

bnocct.  g^i  J  c  D^  ia  seised  in  fee  simple  of  or  otht 
wise  absolutely  entitled  to  the  several  m&* 
norSj  messuages,  lands,  and  other  heredite* 
ments  hereinafter  particularly  mentioned  and 
described,  and  intended  to  be  hereby  granted 
and  released,  with  the  appurtenances,  subject 
only  to  the  payment  thereout  of  several  an- 
nuities, making  together  the  aggregate  sum 
of  £— -,  and  subject  also  as  to  such  of  the 
said  hereditaments  as  are  situate  in  the  pa- 
rish of  C,  in  the  county  of  D,,  to  the  pay- 
ment of  the  sum  of  £—  and  interest,  exdu- 
sively  charged  thereon,  by  virtue  of  certain 
indentures  bearing  date  the  &c. 

Title  to  CO-       (635.)  And  whereas   the  said  A.  B.  is 

pyhold. 

seised  of  (d),  or  well  and  sufficiently  entitled 
to  the  copyhold  messuages  and  other  heredi- 

(d)  This  tenn  as  here  used  refers  to  the  quantity  of 
estate  of  the  copyholder ;  but  some  employ  '  pos- 
sessed,' which  refers  to  the  quality  of  estate  aa  to  te- 
nure. Either  expression  is  correct,  but  which  ever 
term  is  selected,  it  should  be  uniformly  employed 
throughout  the  draft 
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lents  hereinafter  mentioned,  for  an  estate 
inheritance  in  possession  to  him  and  his 
irsy  according  to  the  custom  of  the  manor 
\.,  [oTy  of  the  several  manors  of  which  the 
me  respectively  are  holdenj  free  from'all 
eumbrances. 

(636.)  And  whereas  the  said  A,  B.  is  pos-  TiUeto 
tssed  of  or  entitled  to  the  said  piece  or 
ircel  of  land  comprised  in  and  demised  by 
le  said  indenture  of  lease,  bearing  date  the 
^c,  with  the  appurtenances,  for  all  the  re« 
idue  of  the  said  term  of  —  years. 
(637.)  And  whereas  the  said  A.  B.,  is  pos-  Tttieto 

'        r         leaseholds, 

lessed  of  or  entitled  to  the  messuage  or  object  to 

°  rents  and 

Iwelling-house  hereinafter  particularly  men-  «>▼«»»«*■• 
lioned,  and  intended  to  be  hereby  assigned, 
vith  the  appurtenances/for  the  remainder  of 
a  term  of —  years,  commencing  on  the  &c.» 
at  the  yearly  rent,  and  subject  to  the  co- 
venants and  agreements  therein  contained, 
and  on  the  part  of  the  lessee  or  tenant  to  be 
padd,  observed,  and  performed. 

(638.)  And  whereas  the  said  A.  B.,  the  wife  JJ^^'to'"* 
of  the  said  C.  B.,  and  the  said  E.  F.  are  the  *•""• 
only  children  and  next  of  kin  of  the  said  E.F., 
and  as  such  the  said  C.  B.,  in  right  of  his  said 
wife,  and  the  said  E.  F.  in  his  own  right,  are 
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possessed  of,  or  entitled  to^  the 
suages^  &C.5  for  the  residue  and  re: 
yet  to  come  and  unexpired  of  the  said 
of  —  years. 
Title  of  tM-      (6390  And  whereas  the  said  A.  B.  was 

tator  under  ^  ' 

leaee.  subM-  tjig  ,jate  of  his  Said  will,  seised  of  the  landi 

quenuy  re* 

tenulrigiS!  ^^^  hereditaments  comprised  in  the  indeiH 
ture  of  lease  next  hereinafter  recited,  for  t 
life  or  lives,  hy  virtue  of  a  lease  formeilf 
granted  thereof,  and  then  subsisting,  bd^ 
since  determined  and  duly  surrendered.  Anl 
whereas  the  said  indenture  of  lease  oeit 
hereinafter  recited  was  obtained  by  virtue  d 
the  tenant-right,  or  right  of  renewal  of  ths 
said  A.  B.  (e) 
™ds  an^     (640.)  And  whereas  the  said  A.  B.  and 
lubjS^S*'   C.  D.  are  seised  of,  or  well  and  sufficiently 
mnSu,  *^  entitled  to,  the  freehold  messuages  or  tene- 
ments, and  other  the  freehold  hereditamenfir 
in  the  groimd-plan  on  the  margin  of  these 
presents  delineated,  and  therein  coloured 
green,  for  an  estate  of  inheritance  in  fes 
simple  in  possession ;  and  the  said  C.  D.  is 
possessed  of  or  entitled  to  the  leasehold 
piece  or  parcel  of  ground  and  other  tba 

>.    will  ^i>    ■  II  I      I  I     II     ■■  IP      III        11  I  — wiii—i — W> 

(e)  As  to  tenant-right  of  renewal,  see  Appendil^ 
fr4»te(£.) 
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pehold  premises  in  the  said  ground-plan 
o  delineated,  and  therein  coloured  red, 
tlie  residue  of  a  term  of  >—  years  from 
s  &C;  subject  nevertheless  to  the  yearly 
[^t  of  £ — 5  and  to  the  performance  of  the 
renants  on  the  part  of  the  tenant  or  lessee 
be  observed  and  performed. 
(641.)  And   whereas  the  said  A.  B.  isTiuetofree- 

,  ,  holds  sab- 

Ised  of,  or  well  and  sufficiently  entitled  to,^^^^^'^ 
le  freehold  messuages  or  tenements  andjjjj^*^ 
ther   the    freehold  hereditaments,  in  thCnt^^f^d 
round-plan  on  the  margin  of  these  presents  "®'****^ 
elineated,   and   therein   coloured    yellow, 
object  nevertheless  to  a  mortgage  of  the 
une  premises  to  C.  D.  of  &c.,  for  securing 
he  repayment  of  the  principal  sum  of  £ — 
rith  interest;  and  is  also  possessed  of  or  en- 
kled  to  the  leasehold  piece  or  parcel  of 
{round  in  the  said  ground-plan  delineated, 
lad  therein  coloured  blue,  for  the  residue  of 
It  term  of —years  from  &c,,  subject  never* 
^less  to  the  payment  of  a  proportionate 
(Art  of  the  annual  rent  of  £ — ,  and  to  the 
lerformance  of  the  covenants  on  the  part  of 
pe  tenant  or  lessee  to  be  paid,  observed,  and 
l^ormed,  and  subject  also  to  a  mortgage 
tf  the  same  premises  to  the  said  C.  P.  fof 
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securing  the  said  principal  sum  of  £— 

interest. 
?o\^^n'd^     (642.)  Whereas  the  said  A.  B.  is  seised 
chattels.      ^^  ^^||  ^^^  sufficiently  entitled  to  the 

suage^landsy  hereditaments,  and  premises, ii 
the  schedule  hereunder  written  particular^ 
mentioned,  and  intended  to  he  herehy  bar«| 
gained,  sold,  and  demised,  with  their  appui*. 
tenances,  for  an  estate  of  freehold  and  iDhe*' 
ritance  in  fee  simple  in  possession,  free  froa 
all  incumhrances;  and  is  possessed  of,  or  wel 
and  sufficiently  entitled  to,  the  pipes,  lamp^ 
and  other  articles  mentioned  in  the  said 
schedule,  and  intended  to  he  hereby  as* 
signed,  as  his  own  proper  chattels  and  e& 
fects. 

hJids.^^copyt'  (6^-)  ^^  whereas  the  said  A.  B.  tf 
f^tL'di  seised  of,  or  well  and  sufficiently  entitled  to, 
g^shable,"  the  freehold  parts  of  the  several  messuages, 
t:^T. ""  farms,  lands,  and  other  hereditaments,  here- 
inafter  particularly  mentioned,  and  intended 
to  be  hereby  granted  and  released,  assignedi 
and  covenanted  to  be  surrendered,  with  th^ 
appurtenances,  for  an  estate  of  inheritance  is 
fee  simple  in  possession,  free  from  all  incum- 
brances, save  and  except  as  appears  by  these 
presents;  and  is  seised  of,  or  well  and  suffi- 


brances. 
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tntly  entitled  to^  the  copyhold  parts  of  the 
id  messuages^  farms^  lands^  and  other  he- 
ditaments^  and  the  inheritance  thereof  to 
m  and  his  heirs,  according  to  the  custom 
r  tlie  manor  of  A^  of  which  the  same  are 
>lden,  free  from  all  incumbrances,  save  and 
ccept  as  appears  by  these  presents;  and  is 
ossessed  of,  or  well  and  sufEciently  entitled 
>,  the  leasehold  parts  of  the  said  messuages^ 
Krms,  lands,  and  tenements,  for  all  the  resi* 
lue  now  to  come  and  unexpired  of  a  certain 
erm  of —  years  therein,  created  by  a  certain 
ndenture,  bearing  date  on  or  about  the 
i^c,  and  made  or  expressed  to  be  made  be* 
ween  &c* 
(644.)  And  whereas  the  said  A.  B.,  is  te-  Titi«««tt. 

lumt  fof  Itfc. 

nant  for  his  life  of  all  &c.,  with  their  appur- 
tenances. 
(64<d.)  And  whereas  under  or  by  virtue  Titi«  m  te. 

n  .       .     ,  /•  1  ,  nant  for  lift 

u  certam  uidentures  of  lease  and  release.  n°<^«f  MUie- 
bearing  date  &c.,  the  release  being  made^ 
&c.,  the  said  A.  B.  is  tenant  for  his  life^ 
with  remainder  to  the  said  C.  his  wife^  for 
her  life,  of  the  several  messuages,  &c. 

(646.)  And  whereas  the  said  A.  B.  is  now  id.  ABa«b« 
tenant  for  life  in  possession  of  all  and  singular 
Ae  manors^  messuages,  lands,  and  heredita* 

T 
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ments^  firstly  hereinafter  particularly 

tioned  or  referred  to,  under  or  by  virtue 

the  Umitations  contained  in  the  said  hei 

before  m  part  recited  indenture. 

wStforHfe      (647.)  And  whereas  under  or  by 
under  will,   ^f  ^^^  ^^^  ^jj  ^j  testament  of  A.  B. 

of  &c.,  bearing  date,  &c.,  and  duly  pi 
&c.,  and  by  reason  of  the  death  of  C  A 
without  issue,  the  said  E.  F.  became  andii 
tenant  for  his  Ufe  of  &c.,  and  is  in  tbe  actinf] 
possession  of  the  same,  under  the  limitatioiiij 
contained  in  the  said  will. 

Title  «8  heir.  (648.)  Whcrcas  the  said  A.  B.,  as  ite| 
eldest  brother  and  heir  at  law  of  the  said 
C.  B.,  deceased,  is  seised  to  him  and  h!s\ 
heirs  in  fee  simple  of  all  &c.,  hereinaftet 
granted  and  released,  or  intended  so  to 
be. 

Jormt""**^"  (649.)  And  whereas  the  said  A.  B.  de- 
parted this  life  some  time  in  the  month  of—* 
and  before  the  said  C.  D.  had  attained  his 
age  of  twenty-one  years,  leaving  two  chil- 
dren only,  the  said  B.  B.  and  C.  B.,  him 
surviving,  who  thereupon  became  entitled, 
in  equal  shares  and  proportions,  to  the  share 
or  part  of  the  said  A.  B.  of  and  in  the  said 
messuages,  lands,  and  hereditaments. 
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(650.)  And  whereas  the  said  A.  B.,  under  Titie  to  ufe 

^  ^  '  estate,  with 

or  by  virtue  of  the  last  will  and  testament  of  [J™*^"^®""*" 
C.  D.,  late  of  &c.,  is  entitled  in  possession 
for  the  term  of  his  life^  with  remainder  to  his 
first  and  other  sons  successively  in  tail  male> 
to  all  and  singular  the  real  estates  of  the 
said  C.  D.,  deceased. 

(651.)  And  whereas  the  said  A.B.  and  Title  as  te. 

nant  in  tall 

C.  B.,  the  eldest  brothers  of  the  said  B.  B.,  nnderdeed. 
having  died  without  issue^  the  said  F.  B.  be- 
came tenant  in  tail  in  possession  of  the  mes- 
suages^  Sec,  under  or  by  virtue  of  certain 
indentures  of  lease  and  release,  bearing  date 
respectively  the  &c.,  and  made  between  &c. 

(652.)  And  whereas  under  or  by  virtue  Titie  as  tt^ 

^  ^  ''  nant  in  tail 

of  the  will  of  the  said  A.B.,  the  said  C.  D.  under  wiu. 
became,  on  the  death  of  the  said  B.  B.,  his 
uncle,  tenant  in  tail  in  possession  of  &c. 
{653.)  And  whereas  under  or  by  virtue  Tiue  to  ei. 

,  tate-tail,  and 

of  the  said  will  of  the  said  A.  B.,  and  by  desire  to  en. 

''  large  samo 

teason  of  the  death  of  the  said  C.  D.,  the  fa-  *?*<>  f  ^^ 

'  simple,  ae- 

ther, the  said  C.  D.  party  hereto,  is  become  SI  ^.tom 

seised  of  an  estate  tail  in  possession  of  and  ^ '""**<*• 
in  one  undivided  moiety  or  half  part  of  and 
in  the  plantations,  lands,  and  hereditaments 
hereinafter  released,  or  otherwise  assured, 
or  intended  so  to  be ;  and  by  the  law  and 

T2 
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customs  of  the  island  of  Jamaica  is  entii 
to  enlarge  his  estate  tail  into  a  fee  sim 
and  is  desirous  of  enlarging  the  same  e 
tail  accordingly^  and  of  limiting  his  moi 
of  the  same  plantation,  lands,  and  hereditsr- 
ments  to  the  use  of  himself,  his  heirs  and 
signs  for  ever. 
Title  to  re.       (654. )  And  whereas  the  said  A.  B.  is  seised 

veEtion  a€ 

freehold.  q(^  qj  y^oii  and  sufficiently  entitled  to,  the 
reversion  or  remainder  immediately  expec- 
tant upon  the  decease  of  C.  D.,  of  the  age 
of  —  years,  or  thereabouts,  of  and  in  the 
freehold  lands  hereinafter  mentioned,  and 
intended  to  be  hereby  released  with  the  ap- 
purtenances, free  from  all  incumbrances. 

Jd^^Another  (655.)  And  whcrcas  by  virtue  of  or  un- 
der divers  conveyances  and  assurances  in 
the  law,  the  remainder  or  reversion  in  fee 
simple,  expectant  on  the  respective  determi- 
nations of  the  said  several  terms  of^  &c.,  of 
and  in  all  and  singular  the  lands  and  othd* 
hereditaments  comprised  therein,  respec- 
tively, became  vested  in  the  said  A.  B. 

TiJlion  o?"       (6^0  ^^  whereas  the  said  A.  B.  is  ako 
eopyhoids.    ggjg^^  ^(^  Qj.  ^gll  ^j  sufficiently  entitled  to, 

the  reversion  or  remainder  immediately  ex- 
pectant upon  the  decease  of  the  said  C.  D., 
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and  in  the  copyhold  or  customary  mes- 
tages  and  other  ^hereditaments  hereinafter 
urticularly  mentioned  and  described,  and 
itended  to  be  hereby  covenanted  to  be  sur- 
mdered  with  the  appurtenances,  for  an 
state  of  inheritance  to  him  and  his  heirs, 
ccording  to  the  custom  of  the  manor  of  A., 
n  the  county  of  B.,  free  from  all  incum- 
frances. 

(657.)  And  whereas  the  said  A.  B.  having  J^U  ^J.'^** 
wrvived  his  father  the  said  C.  B.,  deceased,  Sel°^'  *" 
liath,  under  the  ultimate  Umitation  contained 
in  the  said  indenture  of  release  and  settle- 
ment, become  seised  of  the  reversion  and  in- 
heritance of  the  said  settled  estates,  subject 
to  the  said  contingent  estates  thereby  li- 
mited prior  thereto. 

(658.)  And  whereas  the  said  A.  B.  is  en-  ™?on  iT 
titled  [or,  I  the  said  A.  B.  am  now  entitled]  JJS$*if1et. 
under    the    limitations    hereinbefore    men- *^*^  ******** 
tioned,  to  the  actual  possession,  and  to  the 
Teceipt  of  the  rents  and  profits  of  the  ma- 
nors, messuages,  farms,  lands,  and  heredita- 
ments, mentioned    and    comprised  in  the 
schedule  hereunder  written  or  hereunto  an- 
nexed, being  part  of  the  manors,  messuages, 
uid  other  hereditaments  comprised  in  the 

T  3 
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said  hereinbefore  mentioned  indenture  4\ 
release. 

Title  of  the       (659.)  And  whereas  the  Eang's  most  ex-; 

TowMQ.  '  cellent  majesty,  in  right  of  his  crown^  i 
seised  of  the  perpetual  advowson,  righto! 
patronage,  and  presentation  of,  in,  and  to 
the  rectory  of  A.,  in  the  county  of  B.,  and 
the  rev.  C.  D.,  clerk,  is  the  present  rectof 
of  and  incumbent  on  the  said  last-mentioned 
rectory. 

Title  of  (660.)  Whereas  the  said  A.,  lord  bishop 

MhrowMD.  of  B.,  in  right  of  his  episcopal  see,  is  seised 
or  possessed  of,  or  entitled  to,  the  advowson 
or  right  of  patronage  and  presentation  o^in, 
and  to  the  rectory  and  parish  church  of  C,  in 
the  county  of  D. 

Title  of  dean     (661.)  Whcrcas  the  very  reverend  A.  B., 

to  rectory.  ... 

doctor  of  divinity,  dean  of  the  cathedral 
church  of  L.,  is  the  present  rector  of  the 
rectory  and  parish  church  of  S.,  in  the 
county  of  S.,  and  the  right  reverend  father 
in  God,  the  honourable  lord  bishop  of  L. 
and  C,  is  the  ordinary  of  the  diocese  in 
which  the  said  rectory  and  parish  church  is 
situate. 
Title  of  dean     (662.)  And   whoreas   the    very  reverend 

to  rectory 

and  tithes.    A.    B.,   doctor   of  divinity,  dean    of  the 
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cathedral  church  of  S.^  is,  in  right  of  his  said 
deanery,  entitled  to  the  parsonage  or  rec- 
tory of  the  parish  and  parish  church  of  R. 
aforesaid^  and  to  the  tithe-bam^  and  to  all 
tithes,  as  well  great  as  small,  arising  within 
the  said  parish ;  and  C.  D.,  esq.,  is  lessee  of 
the  said  parsonage  or  rectory,  tithe-bam,  and 
great  and  small  tithes,  under  a  lease  for 
three  lives,  granted  by  E.  F.,  late  dean  of 
the  said  deanery. 

(663.)  And  whereas  A.  B.,  esq.,  is  lord  of  Tiuetoi«rd- 
the  manor  of  C.  aforesaid,  and  the  reverend  ■'l;*^^**,^^ 
£.  F.,  clerk,  is  the  vicar  of  the  vicarage  and 
parish  church  of  C.  aforesaid,  and  is  pos-* 
sessed  of,  or  entitled  to,  the  advowson  or 
right  of  presentation  to  the  said  vicarage, 
and  is  also  endowed  with  the  great  tithes  of 
the  said  parish. 

(664.)  And  whereas  the  said  A.  B.,  clerk,  ^Ji'/j;*- 
prebendary  of  the  prebend  of  C.  aforesaid,  Jfear^^ 
in  right  of  his  prebend,  is  patron  of  one****^'^^' 
moiety  of  the  vicarage  and  parish  church  of 
C.  aforesaid,  and  is  entitled  to  certain  glebe 
lands,  and  one  moiety  of  the  great  tithes 
within  the  said  parish  of  C,  consisting  of 
com,  grain,  and  hay,  to  which  said  glebe 
and  tithes  C  D.,  esq.,  is  entitled  as  lessee 
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Title  to 
rights  of 
common. 


for  three  lives,  under  a  lease  to  him  granted 

by  the  said  A.  B. 
K^^toionu     (665)  Whereas  the  King's  most  excellent 
•^p  o  ma.  jjjgjgg^^  j,j  right  of  his  crown,  is  lord  of  die 

manor  and  borough  of  R.  aforesaid,  and  as 
such  is  seised  of  or  entitled  to  the  soil  of  the 
commons  and  waste  grounds  in  the  said 
parish  of  A. 
btahop'^"  (^^'^  Whereas  the  most  reverend  father 
mlSi*^  in  God,  C,  lord  Archbishop  of  Canterbury, 
in  right  of  his  see,  is  lord  of  the  manors  of 
L.  and  C,  in  the  county  of  S.  &c. 

(667.)  And  whereas  A.  B.  and  divers  other 
persons  are  respectively  the  owners  or  pro- 
prietors of  divers  messuages,  farms,  lands,  or 
tenements  within  the  said  parish  of  A.,  and 
in  respect  thereof  are,  or  claim  to  be,  en- 
titled to  rights  of  common,  and  to  other 
rights  and  interests  in,  over,  or  upon  the 
said  commons  and  waste  grounds. 

(668.)  And  whereas  the  said  A.  B.  is  en- 

moDey7«ub-  titled  to  ouc-sixth  part  or  share  of  the  prin- 

Ktwert***'*  cipal  sum  of  £— ,  now  invested  upon  mort- 

therein.       gage,  in  the  joint  names  of  C.  D.  of  &c.,  and 

E.  F.  of  &c. ;  and  is  also  entitled,  subject  to 

the  Ufe  estate  of  the  said  G.  H.  therein,  to 

one-sixth  part  or  share  of  the  further  sum 


Title  to 
shares  of 
mortgage- 
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of  '£' —  now  also  invested  upon  mortgage^  in 
the  joint  names  of  the  said  C.  D.  and  £.  F. 

(669.)  And  whereas  the  said  A.  B.  is  en-  SSu^i!^; 
titled,  as  the  only  child  and  administrator  of  SoneTSSll 
C.  B.,  her  late  father,  deceased,  to  the  sum  ^^l^i^' 
of  £ — ,  secured  upon  a  certain  piece  of  land 
or  ground,  situate  and  being  at  &c.,  by  a 
certain  indenture  bearing  date  &c.,  and  made 
&c.,  and  also  secured  by  two  several  bonds 
of  the  said  E.  F.,  dated  respectively  the  &c., 
and  which  said  mortgage,  bonds,  and  pre- 
mises were,  by  a  certain  indenture  bearing 
date  &c.,  and  made  between  &c.,  duly  as« 
signed  to  the  said  C.  B.,  deceased ;  and  the 
said  A.  B.  is  also  entitled  to  the  further  sum 
of  £ — ,  secured  upon  the  said  piece  of  land 
and  premises  by  a  certain  indenture  of  fur- 
ther charge,  bearing  date  &c.,  and  made 
between  &c. 

(670.)  And  whereas  the  said  A.  B.  and  Titie  ander 

anignment 

C.  D.,  as  such  trustees  and  executors  as  *<>  •*»"«<>' 

'  legacy. 

aforesaid,  became  entitled,  by  virtue  of  the 
said  hereinbefore  in  part  recited  indenture 
of  the  &c.,  to  the  sum  of  £ — ,  being  the 
share  and  interest  of  the  said  6.  H.  of  and 
in  the  said  legacy  or  sum  of  £ — • 

(6710  And  whereas  the  said  A.  B.  and<?f««o' 

^         '  title  w  !•« 
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gacy.  and     c.  D.  claimed  to  be  entitled  under  and  hj 
nu^!l!£el    virtue  of  the  said  hereinbefore  in  part  re- 
cited indenture  of  the  &c,  to  the  sum  of! 
as  the  share  and  interest  of  the  said; 


£.  F.  of  and  in  the  said  legacy  or  sum  of 
£ — ;  but  doubts  having  been  entertained  a* 
to  their  title  thereto,  by  reason  of  such  as- 
signment as  aforesaid  having  been  executed 
during  the  coverture  (a)  of  the  said  £•  F.j  it 
hath  been  agreed  by  and  between  the  said 
A.  B.^  C.  D.,  and  £•  F.^  for  the  purpose  of 
putting  an  end  to  such  doubts^  that  the  sum 
of  £ —  shall  be  accepted  and  taken,  by  the 
said  E.  F.,  in  full  satisfaction  and  discharge 
of  every  claim  which  she  might  have  to,  or  iff 
respect  of,  the  said  sum  of  £ — ,  and  that  the 
sum  of  £ — ,  residue  of  the  said  sum  of  £— > 
shall  be  paid  [or,  if  stack,  transferred]  unto 
the  said  A,  B.  and  C.  D. 
Title  to  skip.     (672.)  Whereas  the  said  A.  B.  is  the  owner 
or  proprietor  of  a  certain  ship  or  vessel  called 
the  — ,  of  the  burden  of  —  tons,  now  on  her 
voyage  to  — ,  whereof  C.  D.  is  master. 
Title  to  (673.)  Whereas  the    said   A.  B.  b  the 

shRresof  ,  ^  j«   -J    J       •    A- 

»wp.  owner  or  proprietor  oi  —  undivided  sixty- 

(a)  See  ante,  pp.  16, 17. 
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Four  parts  or  shares  of  and  in  a  certain  ship 
€nr  vessiel  called  the  &c.  {b) 

(674.)  And   whereas    various    objections  2!*tuie**°* 
"^wrere,  on  the  part  of  the  said  A.  B.,  taken  to 
tlie  title  of  the  said  C.  D.  to  the  aforesaid 
hereditaments  and  premises. 

(675.)  And  whereas  upon  investigating  the  Defect  of 
title  to  the  said  messuages^  lands,  tithes,  and 
hereditaments,  it  appeared  that  as  to  the  said 
tithes,  the  title  is  either  defective  or  cannot 
be  made  good. 

(676.)  And  whereas  upon  the  investigation  t^cV^^eL 
of  the  title  to  the  said  hereditaments  by  the  veSdw'cove. 
counsel  of  the  said  A.  B.,  it  was  agreed  that  perficftuie. 
certain  further  information  should  be  given ; 
and  it  being  necessary  that  several  terms  of 
years  subsisting  in  certain  parts  of  the  said 
premises,  but  which  were  all  attendant  upon 
the  inheritance  of  the  said  premises,  should 
be  assigned  to  trustees  named  by  the  said 
A.  B.   in  trust  for  him ;   and  it  was    also 
agreed  that  the  said  A.  B.  should  ascertain 
in  what  persons  the  same  terms  were  actually 
vested,  and  procure  them  to  make  and  exe- 
cute such  assignment  as  the  said  C.  D.  should 

(b)  See  tit.  "  BUI  of  Sale,'*  art.  (157,)  p.  142,  note. 
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devise  or  require.  And  whereas  the  sui 
A.  B.  being  unable  immediately  to  comp^ 
with  the  said  requisition,  and  the  said  pardei 
being  desirous  of  completing  the  said  con- 
tract immediately,  it  was  agreed  that  the 
said  C.  D.  should  be  let  into  the  iramediate 
possession  of  the  said  hereditaments  and 
premises,  and  that  the  purchase-money  f<ff 
the  same,  except  the  sum  of  £ —  part  thereof, 
should  be  paid  by  him  on  the  execution  of  a 
conveyance  of  the  said  premises  by  the  said 
A.  B.,  and  upon  his  entering  into  such  cove- 
nants for  completing  the  said  title,  and  pro- 
curing such  assignments  of  the  aforesaid 
terms  as  hereinafter  mentioned ;  and  tba^ 
the  said  sum  of  £ — ,  part  of  the  said  pur- 
chase-money, should  be  retained  by  the  said 
C.  D.  until  the  said  title  should  be  com- 
pleted and  such  assignments  procured  :  Asd 
whereas  in  pursuance  of  such  agreement  the 
purchase-money  for  the  said  hereditameots, 
except  the  sum  of  £ — ,  hath  been  paid  by 
the  said  C.  D.  to  the  said  A.  B.^  which  he 
doth  hereby  admit  and  declare;  and  the 
said  hereditaments  and  premises,  with  the 
appurtenances,  have  been  conveyed  and  as- 
sured by  the  said  A.  B,  unto  and  to  the  use 
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>f  the  said  C.  D.^  his  heirs,  and  assigns  for 
^^ver,  and  he  the  said  C.  D«  hath  been  let 
Limto  possession  of  the  said  premises. 


Transfer.    See  Mortgage ^  Stocky  j'c. 


Trusts.     See  Disclaimer. 

(677.)  And  by  the  indenture  now  in  re-^  Power  to 
cital,  it  was  agreed  and  declared  that  if  the  trastee*. 
said  A.  B.  and  C.  D.,  or  either  of  them,  or 
any  future  trustee  or  trustees  to  be  appointed 
as  thereinafter  was  mentioned  should  die,  or 
be  desirous  of  being  discharged  of  and  from, 
or  refuse  or  decline  to  act  in,  the  trusts 
thereby  in  them  reposed,  before  the  said 
trusts  should  be  fully  performed   or   dis- 
charged, then  and  in  such  case,  and  when 
and  so  often  as  the  same  should  happen,  it 
should  be  lawful  to  and  for  the  trustees  or 
trustee   so  declining  to  act,  or  the  heirs, 
executors,  or  administrators  of  such  of  thein 
so  dying,  by  any  writing  or  writings,  under 
his  or  their  hand  and  seal,  or  hands  and 
seals,  to  be  attested  by  two  or  more  credible 
witnesses,  from  time  to  time,  to  nominate. 
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substitute,  or  appoint^  any  other  person* 
persons  to  be  a  trustee  or  trustees  in 
stead  or  place  of  the  trustee  or  trustees  i 
dying  or  desiring  to  be  discharged^  or 
fusing  or  dechning  to  act  as  aforesaid; 
that  when  and  so  often  as  any  new  trustee 
trustees  should  be  nominated  and  appoint 
as  aforesaid,  all  the  said  trust  estates,  monk 
securities,  and  funds,  should  be  thereupon»| 
with  all  convenient  speed,  conveyed^  assignedf  I 
and  transferred  in  such  sort  and  manner,  aoij 
so  as  that  the  same  should  and  might  bek* 
gaily  and  effectually  vested  in  the  surnvingi 
or  continuing  trustee  of  the  same  trust  es- 
tates, monies,  securities,  and  funds,  and  sacb 
new  trustee  jointly,  or  if  there  should  be  no 
continuing  trustee,  then  in  such   new  trus- 
tees wholly,  to,  for,  and  upon  such  and  the 
same  trusts,  intents,  and  purposes,  as  were 
thereinbefore  declared  or  expressed  ot  or 
concerning  the  same  trust  estates,  securities, 
monies,  and  funds,  or  such  of  them  as  ahovld 
be  then  subsisting  and  capable  of  taking 
effect;  and  that  every  such  new  trustee  or 
trustees  should  in  all  things  act  and  assist 
in  the  management,  carrying  on,  and  exe- 
cution of  the  trusts  to  which  they  should  bd 
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so  appointed^  as  fully  and  effectually  to  all 
intents,  effects,  constructions,  and  purposes 
-whatsoever,  and  should  have  and  be  con- 
sidered as  vested  with  such  and  the  same 
powers  and  authorities,  as  if  he  or  they  had 
been  originally,  in  and  by  the  said  indenture 
now  in  recital,  nominated  a  trustee  or  trus- 
tees. 

(678.)  And  by  the  indenture  now  in  recital,  Power  to  ap. 

,  .  rt  1  point  new 

it  was  provided  that  if  the  trustees  in  and  by  tra«tee8,  and 

''to  revoke  old 

the  said  indenture  nominated  and  appointed,  "J^^jj^. 
or  either  of  them,  or  any  future  trustee  or 
trustees  should  happen  to  die,  or  be  de- 
sirous to  be  discharged  of  and  from,  and 
refuse  or  become  incapable  to  act  in,  the 
trusts  hereinbefore  expressed  or  declared, 
before  the  same  trusts  should  have  been  fully 
performed  and  discharged,  then  and  so  often 
as  the  same  should  happen,  it  should  and 
might  be  lawftd,  to  and  for  the  said  A.  B.  and 
C.  his  wife,  during  their  joint  lives,  and  after 
the  decease  of  either  of  them,  then  to  and  for 
the  survivor  of  them,  during  his  or  her  life, 
by  any  deed  or  writing  to  be  by  them,  him, 
or  her,  sealed  and  delivered,  in  the  presence 
of  and  attested  by  two  or  more  credible  wit- 
nesses, to  nominate,  substitute,  and  appoint 
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any  other  person  or  persons  to  be  a  trusi 
or  trustees  in  the  place  or  stead  of  such 
tee  or  trustees  so  dymg,  or  desiring  to 
discharged^  or  refusing  or  becoming  inca^ 
pable  to  act  as  aforesaid ;  and  that  when  and) 
so  often  as  any  such  new  trustee  or  trustees 
should  be  nominated  or  appointed  as  afore- 
said>  all  the  said  trust  estates^  monies,  and 
premises  which  should  then  be  vested  in  the 
surviving  or  continuing  trustee  or  trustees 
should  be  thereupon^  with  all  convenient 
speedy  conveyed,  tranferred,  assigned,  and 
assured  respectively,  according  to  the  nature 
and  tenure  thereof  respectively,  in  such  sort 
and  manner,  and  so  that  the  same  should  and 
might  be  legally  and  effectually  vested  in  the 
newly  appointed  trustee  or  trustees;  or,  in* 
case  there  should  be  no  continuing  trustee 
or  trustees,  then  in  such  new  trustee  or  trus- 
tees only,  to  the  uses,  upon  the  several  trusts, 
and  to  and  for  the  several  interests  and  pur- 
poses thereinbefore  created,  expressed,  or 
declared  of  and  concerning  the  same,  or  such 
of  them  as  should  or  might  be  then  subsisting 
and  capable  of  taking  effect;  and  that  every 
new  trustee  or  trustees  should  and  might, 
in  all  things  and  in  all  respects,  act  and  as- 
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t  in  the  management,  carrying  on,  and 
ecutin^  of  the  trusts  to  which  he  or  they 
ould  be  so  appointed,  as  fully  and  effec* 
ally,  and  with  the  same  power  and  powers, 
tthority  and  authorities,  as  if  such  new 
iistee  or  trustees  had  been  originally,  by  the 
id  indenture  nominated  and  appointed,  and 
\  the  said  trustees  of  the  same  trust  estates 
li.  premises,  named  in  the  said  indenture  of 
elease  then  were  or  would  be  enabled  to 
.0,  or  might  or  could  have  done,  under  or 
ly  virtue  of  the  same  or  any  other  clause, 
K)wer  or  proviso  therein  contained  or  im- 
>lied,  or  otherwise,  as  if  such  original  trus- 
^  or  trustees  had  been  then  living  and  con-> 
inuing  to  act  under  and  in  execution  of  the 
trusts,  powers,  and  authorities  reposed  in^ 
DT  reserved  to  them,  in  and  by  the  said  in- 
denture now  in  recital;  and  that  in  order 
that  such  trust  estates  and  premises  might 
be  legally  and  effectually  conveyed  to  and 
vested  in  such  new  trustee  or  trustees  jointly 
or  solely,  as  thereinbefore  is  mentioned,  it 
diould  and  might  be  lawful  to  and  for  the 
person  or  persons  nominating,  substituting, 
And  appointing  such  new  trustee  or  trustees, 
under  or  by  virtue  of  the  powers  or  autho- 
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rities  thereinbefore  for  that   purpose 
tainedy  by  any  deed  or  deeds^  instrument 
instruments  in  writings  to  be  by  them 
spectively  sealed  and  delivered  in  the 
sence  of  and  attested  by  two  or  more 
dible  witnesses^  to  revoke^  determine^ 
make  void  the  uses,  trusts,  powers^  and  pro* 
visos  in  and  by  the  said  indenture  of  releasci 
limited,  declared,  and  expressed  of  and  cofr 
cerning  the  said  trust  estates  and  premise^ 
or  any  of  them,  or  any  part  or  parts  thereof 
respectively ;  and  by  the  same,  or  any  other 
deed  or  deeds,  instrument  or  instruments  m 
writing,  to  be  sealed  and  delivered  and  at- 
tested as  aforesaid,  to  limit,  declare,  direct 
or  appoint,  any  use  or  uses,  estate  or  estates, 
trust  or  trusts,  of  the  said  trust  estates  and 
premises,  or  any  of  them,  or  any  part  or' 
parts  thereof  respectively,  which  it  should 
be  thought  necessary  or  expedient  to  limit,: 
declare,  direct,  or  appoint,  for  the  purpose 
of  conveying  and  vesting  such  trust  estates , 
and  premises  to  or  in  such  new  trustee  or 
trustees  jointly  or  solely  as  thereinbefore  is 
mentioned.  f 

diVchtrgJt      (679.)  And  whereas  the  said  A,  B.  and 
inT4«e?*  ^»  ^*  being  desirous   of  being  discharged 
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nn  the  trusts  reposed  in  them  by  the  said  menttoap. 

*  ''  point  new 

lenture,  have  (with  the  approbation  of  the  *»«•*««•• 
id  £•  F.  and  G.  his  wife,)  agreed  to  appoint 
fi  said  I.  K.  and  L.  M.  to  be  trustees  in 
le  stead  of  them  the  said  A.  B.  and  C.  D. : 
id  whereas  the  said  I.  K.  and  L.  M.  have 
^eed  to  accept  the  said  trust. 
(680.)  And  whereas  the  said  A.  B.  is  de-  w.  Anothor 

^^  '  ^  form. 

irous  of  being  discharged  of  and  from  the 
rusts  reposed  in  him  by  the  said  \(yr^  the 
lithin  written]  indenture  of  settlement;  and 
rhereas  the  said  C.  D.  hath  requested  the 
laid  £•  F.  to  become  a  trustee  in  the  place 
or  stead  of  the  said  A.  B.  for  the  purposes 
mentioned  in  the  said  [or^  the  within  written] 
indenture,  and  according  to  the  power  for 
that  purpose  therein  contained,  and  herein* 
before  recited,  which  the  said  £.  F.  hath 
consented  to  do. 
(681.)  And  whereas  the  said  A,  B.  is  de-  i>«8ireto 

'  exercise 

sirous  of  exercising  the  power  given  and  re-  P°|'n*tVew***" 
served  to  him  by  the  said  \ory  within  written]  *"*"****• 
indenture,  by  appointing  new  trustees  in  the 
stead  or  place  of  the  said  C.  D.  and  E.  F. 
1682.)  And  whereas  by  indentures  bear-  Appoint. 

,  *'  meut  of  new 

ing  date  the  &c.,  and  made  or  expressed  to  *""*«•• 
be  made  between  &c.,  they  the  said  A.  B« 


i&8 
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Appoint- 
ment of 
krutteet. 


Death  of  old 
trustee*,  and 


and  C.  D.,  in  exercise  and  execution  of 
power  for  that  purpose  contained  in  the 
hereinbefore  in  part  recited  indenture  of  i 
tlement^  did  appoint  the  said  E.  F.  to  be 
trustee  in  the  place  or  stead  of  the  said  G. 
for  the  purposes  mentioned  in  the  said  ii 
denture  of  settlement. 

(683.)  And  whereas  the  said  A.  B.  and 
C.  D.  have  been  appointed  and  have  con- 
sented to  become  trustees  for  carrying  the 
said  trusts  into  execution. 

(684.)  And  whereas  the  said  A.  B.  and 

SSew!""*"'  C.  D.  have  departed  this  Ufe,  and  by  virtue 
of  a  power  for  that  purpose  contained  in  the 
said  recited  indenture  of  settlement,  the  said 
E.  F.  and  G.  H.  have  been  appointed  to  be 
trustees  in  the  stead  and  place  of  the  said 
A.  B.  and  C.  D. 

Acknowiedg-     (685.)  And  whcrcas  the  said  A.  B.  and 

mentoftriu-        ^  ^  '  ^ 

*««wp.  Q^  D.  ^ere  trustees  of  the  said  term  of  — 
years,  and  of  the  said  money  thereby  se- 
cured, in  trust  for  the  said  E.  F.,  his  exe- 
cutors, administrators,  and  assigns,  as  they 
do  hereby  admit  and  acknowledge. 
itd^^Xtb  (686.)  And  whereas  by  a  deed-poll  or 
SStSShipf  instrument  in  writing,  under  the  hand  and 
seal  of  the  said  A.  B.,  bearing  date  &c,  he 
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the  said  A.  B.  did  declare  that  the  said  sum 
of  £^^9  secured  by  the  said  hereinbefore  in 
part  recited  indenture,  was  not  his  own  pro- 
per money^  and  that  his  name  was  inserted 
as  a  trustee  only^  in  trust  as  to  the  sum  of 
£——5  part  of  the  said  sum  of  £— ,  for  the 
said  C.  D.,  his  executors,  administrators,  and 
assigns ;  and  as  to  the  sum  of  £ — ,  the  re- 
si3.ue^  in  trust  for  the  said  £.  F.,  his  exe- 
cutors,  administrators,  and  assigns. 

(687.)  Whereas  the  legal  estate  or  inter-  That  eststes 

and  interests 

est   of  several   manors,  messuasres,  lands,  ve  or  may 

/  ^      '  *  be  vested  in 

tenements,  and  hereditaments,  is  or  may  be  f«*8°o' 
vested  in  the  said  A.  B.^  solely  or  jointly 
with  some  other  person  or  persons^  for  an 
estate  of  freehold  and  inheritance,  or  of  free- 
hold only,  or  for  some  term  or  terms  of 
years,  pr  other  chattel  interest,  in  trust  for 
or  for  the  benefit  of  some  other  person  or 
persons,  or  for  certain  particular  intents  and 
purposes ;  and  the  legal  estate  or  interest  of 
or  in  certain  sums  of  money,  stocks,  fundsj^ 
and  securities,  or  other  personal  estate,  is 
or  may  be  vested  in  the  said  A.  B.,  in  trust 
for,  or  for  the  benefit  of,  some  other  person 
or  persons,  or  for  certain  particular  intent9 
and  purposes. 


as 
trustee. 
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AgrMment        (688.)  And  whercds  it  hath  been 

to  pajr  money        ^  ^ 

ShSd^iSo'S  *^^*  *®  s^^^  s^™  of  £—  should  be  paid 
JS^JdiTbert  the  hands  of  the  said  A.  B.  and  C,  D.,  to 
«dl^*the  uses  held  by  them  upon  such  trusts  as  will 

ofheredita-  •■  ^  i         •.!        .1 

menci.        and  nearest  correspond  with    the    uses 
which  the  hereditaments  firstly  hereini 
particularly  mentioned  stood  limited  and 
tied  previously  to  the  execution  of  the  hereii 
before  in  part  recited  indenture  of  the  &c. 
Declaration       (689.)  Uuto  and  to  the  use  of  the 
moieties  of   A.  B.   and  his  heirs,  as  to  one  undividefl 


estates. 


moiety  or  half  part  of  the  same  heredita- 
ments and  premises,  in  trust  for  the  said 
C.  D.,  his  heirs,  and  assigns  for  ever ;  and  as 
to  the  other  undivided  moiety  or  half  part 
thereof,  in  trust  for  the  said  £•  F.,  his  heirs, 
and  assigns  for  ever. 
Declaration  (690.)  Aud  it  was  by  the  said  indenture  of 
term  to  raise  the  &c.,  agTccd  and  declared,  that  the  said  I 

plB-money.  ' 

A.  B.  and  C.  D.,  and  the  survivor  of  them^ 
his  executors,  and  administrators,  should 
stand  possessed  of  the  said  term  of-—  years,  ; 
upon  trust,  by  the  ways  and  means  therein 
mentioned,  to  raise  the  annual  sum  of  £ — ^ 
for  the  separate  use  of  the  said  E.  F.,  by  \ 
way  of  pin-money,  during  the  joint  lives  of 
the  said  G.  F.  and  E.  his  wife. 
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B91.)  And  it  was  by  the  said  indenture  Declarations 

^  of  trusts  of 

fcfaer  a^eed  and  declared  that  the  saidl«^io«*»« 

^  fines  for  re  ■ 

B.  and  C.  D.,  and  the  survivor  of  them,  JfJ^/*' 

executors,  and  administrators,  should 
ind  possessed  of  the  said  term  of —-  years^ 
ibject  to  the  trusts  thereinbefore  declared), 
ton  trust  to  raise  such  monies  (if  necessary) 
r  paying  the  fines,  fees,  and  expenses  of  ob- 
ining  renewals  of  leases,  as  therein  men* 
oned,  and  also  to  raise  any  annual  siuns  to 
3  accumulated  for  the  purpose  of  paying 
Fany  monies  to  be  raised  for  the  payment 
f  such  fines,  fees,  and  expenses. 
(692.)  And  upon  further  trust  in  case  the  Declarations 

^  '  *^  of  trusts  of 

aid  E.  F,  should  depart  this  life  in  the  Ufe-  iXSlSm* 
imeof  the  said  G.  F.,  and  there  should  be  issue  2*i?ef  °''' 
»f  the  said  marriage  living  at  the  time  of  her 
lecease,  one  or  more  son  or  sons,  who  should 
hre  to  attain  the  age  of  twenty-one  years,  to 
evy  and  raise  from  and  after  the  decease  of 
lie  said  £.  F.,  and  during  the  joint  lives  of 
tbe  said  G,  F.,  and  each  son  of  the  said  mar- 
riage, as  from  time  to  time  should  for  the 
time  being,  be  entitled  under  the  limitations 
thereinbefore  expressed,  to  the  next  estate 
in  remainder,  expectant  upon  the  decease  of 
him  the  said  G^  F.,  of  and  in  the  manors. 
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hereditaments,  and  premises  thereinbefia 

released  or  expressed,  and  intended  sol 

be,  and  should  have  attained   the  age  i 

twenty-one  years,  for  the  maintenance  ap 

support  of  such  son,  any  annual  sum  or  sunH 

of  money,  not  exceeding  the  clear  annui^ 

sum  of  £ — ,  which  the  said  £.  F.  shouUJ 

notwithstanding  his  coverture,  by  will  sj^ 

point,  and  for  default  of  such  appointment 

during  the  period  or  periods  lastly  therenhi 

before  mentioned,  any  annual  sum  or  sund 

of  money,  not  exeeding  the  clear  annual  smi 

of  £-*,  which  the  said  trustees  or  trustee 

for  the  time  being  should  think  proper,  and^ 

to  pay  the  said  annual  sum  or  sums,  not  ex* 

ceeding  £ —  or  £ — >  as  the  case  might  be, 

to  such  son  of  the  said  marriage  as  shouM 

be,  for  the  time  being,  entitled  as  aforesaid, 

and  should  have  attained  the  age  of  twenty-^ 

one  years,  for  his  maintenance  and  supporl 

in  manner  therein  mentioned. 

ff^'^Suu     (693.)  And  it  was,  by  the  said  indenture 

ce£^^'^  of  release  of  the  &c.,  agreed  and  declared* 

^mit^e    between  and  by  the  parties  thereto*  tha^ 

heredita-     subject   to    the    trusts   thereinbefore   de« 

mento  com- 

F*!llf^i^    cfared  or  referred  to,  the  said  A.  B.  and 

Mm  CO  M 

rtMiftdby  C.  D.,  their  executors,  administrators,  and 
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signs^  should,  from  time  to  time,  permit  nextwme- 
3.   suffer  the  rents,  issues,  and  profits  o(^^' 
e  said  manors  and  lordships,  hereditaments 
vd  premises,  comprised  in  the  said  term  of 
-  years^  or  such  part  or  parts  thereof  9s, 
KT  the  time  being,  should  not  be  wanted  for 
xe  purposes  for  which  the  same  term  was 
riereby  created,  to  be  had,  received,  and 
aken  by  the  person  or  persons  who,  for  the 
ime  being,  under  the  limitations  and  trusts 
united  and  declared  by  the  said  indenture, 
ihould  be  seised  of  or  entitled  to  the  next 
immediate  estate  or  interest  in  remainder, 
expectant  upon,  or  subject  to  the  same  term, 
for  his  or  their  own  use  and  benefit. 

(694l)  And  the  trusts  of  the  said  term  of  i>eci«rmUon 
years,  thereby  limited  to  the  said  A.  D.,  JJUn? ior- 
"were  declared  to  be  for  raising  the  sum  or  ^JS^^ivm) 
sums  of  money  therein  mentioned,  for  por- 
tions for  the  younger  children  of  the  said 
G.  F.  by  the  said  £.  his  wife. 

(695.)  And  it  was  thereby  agreed  and  de-  Deciiratton 
dared  that  when  all  or  any  part  or  parts  of  ^'JJJ^gJJ 
the  manors  and  other  hereditaments  therein-  ^^  ^r 
))efore  released,  or  expressed  and  intended  Setanylr 
ao  to  be,  should  be  sold  for  a  valuable  con-  purdia^'of 
^deration  in  money,  or  iwdien  any  money  aentt  10  b« 

U 
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Jj^*^    should  be  received  for  equality  of 
tiemeot.      or  partition,  as  therein  mentioned^  they 
said  A.  B.  and  C.  D.,  and  the  survivor 
them,  and  the  executors  and  admi 
of  such  survivor,  shoidd,  with  all  con 
speed,  pay  and  apply  the  money  received 
them  or  him  upon  such  sale  or  sales^  or 
equality  of  partition  or  exchange  as  a 
said,  in  the  purchase  of  other  freehold 
nors  or  hereditaments  in  fee-simple  in 
session  alone,  or  together  with  such  copyh 
or  customary  lands  and  hereditaments  w! 
might  be  convenient  to  be  held  therewith, 
or  vrith  any  other  of  the  premises  settled  as 
aforesaid,    but   subject  to  the  restrictioof 
therein  mentioned,    and    during    the  time 
,  therein  mentioned,  with  the  consent  of  siicfc 
person  or  persons  as  therein  mentioned ;  and 
it  was  thereby  fiirther  declared  and  directsed 
that  as  well  'the  manors,  lands,  and  here- 
ditaments to  be  purchased  as  thereinbefore 
directed,  as'tbe  manors,  lands,  and  heredita- 
» ments  to  be  taken  or  received  upon  any -such 
.  partition  or  exchange,  >a8 'thereinbefore  mesh 
'  tioned,  shouldbe  respectively  conveyed,  set- 
tled, and  assured,  to«uch  and'tbe  saoie  uses, 
upon  such  and  the  -same  trusts,  and  to  and 


UMFIRE«^U8ES* 

''  such  and  the  same  intents  and  porpases^ 
dL  with^  under,  and  subject  to  such  and  the 
me  power,  provisos,  conditions,  and  de- 
orations  as  should  be  subsisting  of  and  in, 
upon  and  concerning,  the  manor  and  other 
iveditaments  thereinbefore  released  or  ex- 
ressed,  and  intended  so  to  be,  or  as  near 
leareto  as  the  tenures  of  the  premises,  and 
le  deaths  of  parties,  and  odier  intervening 
acid^its,  would  then  admit* 


4^5 


Umpire.    See  Arbitration. 


Uses. 


(696,)  And  whereas  upon  the  rule  of  law,  u**  »?<>» 
frat  a  use  cannot  be  raised  on  a  use,  (a)  die 
•aid  indenture  of  bargain  and  sale,  contrary 
to  die  intention  of  the  parties  thereto,  ope^ 
rated  to  vest  the  legal  estate  of  the  saidmes- 
wages  and  hereditaments  in  the  said  A.  B. 
and  C.  D.,  and  their  heirs,  and  all  the  uses 

expressly  declared  of  the  said  messuages, 

»■«■■.. f     ..- . -..„->        ■  -  .^ . ■■ , 

(a)  See  Stigd.  PofW.  10 ;  Saad.  Us^s,  92 ;  Touch.  5or. 
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lands,  and  hereditaments,  gave  a  title  ooljr 
mere  trusts  or  beneficial  interests* 
??2!!!^  (697.)  To  such  uses,  upon  such  trusts, 
S*"  such  intents  and  purposes,  and  with, 
and  subject  to  such  powers,  pro 
agreements,  and  declarations,  as  the 
£«  F.  should^  by  any  deed  or  deeds,  writiqg 
or  writings,  with  or  without  power  of  renK 
cation,  to  be  by  him  sealed  and  delivered,  ii 
the  presence  of  and  to  be  attested  by  tiro 
or  more  credible  witnesses,  from  time  ta 
time,  direct,  limit,  or  appoint;  and  for  de- 
fatdt  of,  and  until  such  direction,  limitatioD, 
or  appointment,  to  the  use  of  the  said  £•  F. 
and  his  assigns  during  his  life,  with  a  lintf* 
tation  to  the  use  of  the  said  6.  H.  and  his 
heirs,  during  the  life  of  the  said  E.  F.,  in 
trust  for  him  the  said  £•  F.  and  his  assigns 
during  his  life,  with  remainder  to  the  use 
of  the  said  £.  F.,  his  heirs  and  assigns  for 
ever. 
of^!S^  (698.)  To  such  and  the  same  uses,  upon 
such  and  the  same  trusts,  and  to  and  fiv 
such  and  the  same  ends,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  such 
and  the  same  powers,  provisos,  conditioDi, 
and  agreements  as  were  in  and  by  the  said 


reference. 
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reinbefore  in  part  recited  indenture  of 
ttlement  of  the  &c.,  limited,  expressed, 
iclared^  and  contained,  of  and  concerning 
te  messuages  and  other  hereditaments 
lerein  comprised. 
(699.)  To  the  use  of  the  said  A.  B.,  and  D«cianiUo« 

^  ^  '  of  uses  in 

18  assigns  for  life,  with  remainder  to  the  use  JJ^S.******" 
f  the  said  C.  D.  and  £.  F.,  during  the  life 
)f  the  said  A.  B.,  and  their  heirs  in  trust  to 
preserve  contingent  remainders,  with  re- 
mainder to  the  use  of  the  said  G.  H.  and 
LK.  their  executors,  administrators,  and 
assigns,  for  the  term  of  —  years,  with  re- 
mainder to  the  use  of  the  first,  second,  third, 
and  every  other  son  of  the  said  A.  B.  by  the 
said  C.  B.,  successively  in  tail  general,  with 
temainder  to  the  use  of  the  daughters  of  the 
laid  A.  B.  by  the  said  C.  B.,  as  tenants  in 
common  in  tail,  with  cross  remainders  be- 
tween them,  with  remainder  to  the  use  of  the 
right  heirs  of  the  said  L.  M. 

(700.)  To  the  use  of  the  said  A.  B.  and  Limitauon 
tu8  assigns  during  his  life,  with  remainder  J^I'J^JJ^ 
to  the  use  of  the  said  C.  D.  and  E.  F.,  and  ^SsV 
their  heirs  during  the  life  of  the  said  A.  B.,  ^*  ••"**• 
i  in  trust  to  preserve  contingent  remainders, 
>  and  from  immediately  after  the  decease  of 

U3 
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the  said  A.  B.^  to  the  intent  and 
that  the  said  G.  £L  and  her  assigns- 
durii^  her  life,  reeeire  a  yearly 
of  £— y  for  her  jointure,  and  subject  the: 
and  to  the  powers  for  securing  the  aain0> 
the  use  of  the  said  I.  K«  and  lb  M,,  tbeir 
executors,  adimmstratora,  and  assigps,.  fat 
the  term  of  — >  years,  upon  trust  to  securer 
the  same  rent-charge  with  proviso  for  cesset 
of  the  said  term  of  — ^  years,  on  perform«iee 
of  the  trusts  thereof,  and  aftear  the  determi* 
nation  of  the  said  term  of  -^  years,  to  the 
use  &o« 

« 

Valuation. 

?iwJo"of      (''^^^•)  ^^  whereas,  the  said  A.  B«  and 
estates.       Q^  jy^  |,y  their  Certificate  under  th^  hands, 

bearing  date  the  &&,  did  certify  that  they 
had  proceeded  careftdly  to  imrvey  and  vafaie 
the  said  estates,  and  did  fix  and  ascertttua 
such  estates,  including  all  the  timber  grow- 
ing thereon,  to  be  of  the  &ir  and  fiiU  value 
of£— . 
vaioauonof     (70S.)    And  whoreas  the  erections  and 

buildings  \  '^ 

tSnmraTof  ^^^^^^S^  ^^    ^^^   ^7  ^"^  ^^  agre^nent 
eompensa.    directed  to  be  valuedj  have  accordingly  been 


VALUATION. 

.,  in  the  msmner  thereby  directed,  at 
^  sum  of  £ — ,  and  the  compensation  there* 
directed  to  be  made>  as  aforesaid,  hath 
aen  in  like  manner  fixed  at  the  sum  of  £<-', 
id  the  said  several  sums  of  £ —  and  £— , 
ake  together  the  aggregate  sum  of 


4^ 


(70S*)  And  whereas  the  said  timber  trees  vaioation  of 
Kve  been  valued  at  the  sum  of  £—  and 
le  said  A.  B.  and  C.  D.  are  satisfied  with 
och,  valuation* 

(704.)  And  whereas  the  timber,  pollards,  id.  Another 
ind  other  trees  on  the  lands  purchased,  or 
Lgreed  to  be  purchased,  by  the  said  A.  B«, 
IS  aforesaid,  have  been  valued  at  the  sum 
of  £ — ,  and  the  said  A.  B<  and  C.  D.  are  sa* 
tisfied  with  such  valuation. 

(705.)  And  whereas  the  said  messuage,  Vaiuaaon  of 
buildings,  and  premises,  comprised  in  the  ah^  pro- 
said  hereinbefore  in  part  recited  indentures 
of  &c.,  (being  the  premises  where  the  said 
co-partnership  trade  was  carried  on  up  to 
the  time  of  the  dissolution  thereof,)  together 
with  the  stoek  in  trade,  have  been  valued  at 
the  sum  of  £ —  (that  is  to  say)  the  said  mes- 
suages, buildings,  and  premises,  at  the  sum 
of  £ — ,  and  the  said  stock  in  trade  at  the 
8umof  £— . 


perty. 
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Warrant  of  Attornet. 

2S?iSr*Md     0^')  And  whereas  for  the  farther  secuPj 

iadcment.      j^^g  ^j^^  ^^jj  ^^^  ^f  ^_  ^j^^  ^^^  j^  -g    ^^ 

eiLecuted  a  certain  deed-poll,  or  warrant  m 
attorney,  bearing  even  date  with  the   said 
lastly  hereinbefore  in  part  recited  indentnrey 
thereby  authorizing  and  empowering  certain 
attomies  in  his  Majesty's  Conrt  of  KiDg*8 
Bench,  at  Westminster,  to  confess  judgm^it 
against  him  the  said  A.  B.  in  an  action  of 
debt,  at  the  suit  of  the  said  C.  D«,  for  the 
sum  of  £— ,  and  costs;  and  judgment  waff 
afterward  duly  entered  up  thereupon  ac- 
cordingly as  of —  term  in  the  —  year  of  the 
reign  of  &c.,  [or,  on  the  —  day  of —  in  the 
year  of  our  Lord  &c.  (6)  ]. 


Will.    See  Probate. 

wiu  of  free.     (707.)  Whereas  A.B.  late  of  &c.,  being,  at 
the  date  of  his  will  hereinafter  recited,  and 


{b)  By  one  of  the  recent  rules  made  by  the  Judges  ot 
the  Common  Law  Courts  (H.  T.  4  W.  IV.  Rule  3.)  it 
is  provided  that,  "  All  judgments,  whether  interlocutory 


\ 
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om  thenceforth  to  the  day  of  his  deaths  (c) 

dsed  in  fee  simple  of^  or  otherwise  well  en- 

■ 

:  final,  shall  be  entered  of  record  of  the  day  of  the 
lonth  and  year,  whether  in  term  or  vacation,  when 
gned,  and  shall  not  have  relation  to  any  other  day." 
(c)  '<  Although  a  will  is  a  future  disposition,  revoca- 
le  by  the  testator,  and  is  not  completed,  and  can  pass 
lO  estate  until  after  his  death,  yet,  unless  by  means  of 
le  doctrine  of  election,  it  can  affect  no  freehold  estate 
mt  such  as  he  is  entitled  to  at  the  time  of  making  his 
rOl.  Therefore,  if  he  devise  all  such  estates  as  shall 
lelong  to  him  at  the  time  of  his  death,  the  devise  is  in- 
iperative  with  respect  to  any  lands  he  may  acquire 
Ribsequently  to  the  date  of  his  will,  except  so  far  as  it 
nay,  according  to  a  recent  decision,  {Churchman  v.  Jrc- 
\miy  1  Russ.  and  M.  250,)  raise  a  case  of  election 
i^nst  the  heir.  This  rule  has  been  attributed,  by  Lord 
Coke,  to  the  word  *  having'  in  the  statute  of  wills;  by 
Lord  Chief  Justice  Trevor,  to  a  design  of  the  legisla- 
ture, in  passing  the  statute  of  wills,  to  give  a  power  of 
disposition  similar  to  that  which  had  been  taken  away 
by  the  statute  of  uses;  and  by  Lord  Mansfield,  to  a  de- 
vise being  in  the  nature  of  a  conveyance  by  way  of  ap- 
pointment of  particular  lands  to  a  particular  devisee* 
This  inconvenient  distinction  is  peculiar  to  the  laws  of 
England.  By  the  Roman  laws,  a  testament  was  the 
institution  of  an  heir,  who  should  succeed  to  the  estates 
left  by  the  testator.  The  power  of  testamentary  dispo- 
sition over  personal  property,  is  governed  by  the  rules 
of  the  Civil  Law;  and,  therefore,  a  testator  can  bequeath 
iuiy  leasehold  or  other  personal  estate  to  which  he  may 
he  entitled  at  the  time  of  his  death."  Fourth  "Rep,  of 
^  Real  Prop,  Com,  24.    This  difference  between  wills 
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titled  to,  the  meesuagee^  lands,  and  otfier 
hereditamentis^,  hereinafter  particularly  men- 
tioned, and  intended  to  be  hereby  granted 
and  released  with  their  appurtenances,  duly 
made,  signed,  and  published  his  last  wiD 
and  testament  in  writing,  bearing  date  on  or 
about  &c.,  and  thereby  gave  and  devised  his 
freehold  estates  situate  &c.,  with  their  ap- 
purtenances, unto  his  son,  the  said  C.  B.,  his 
heirs  and  assigns  for  ever. 

wiuof  per-  (708.)  And  whereas  the  said  A  B.  duly 
made,  signed,  and  published  his  last  will  and 
testament  in  writing,  bearing  date  on  or 
about  the  &c.,  and  thereby  gave  and  be- 
queathed &c.;  and  the  said  testator  thereby 
appointed  the  said  C.  D.  and  E.  F.  executors 
of  his  said  will. 

Appoint.         (709.)  And  whereas  the  said  A.  B.  duly 

ment  of  eze-  '' 

tutors.        made,  signed,  and  published  his  last  will  and 


of  real  and  of  personal  estate  has  introduced  a  corres- 
ponding difference  in  the  Recitals;  in  the  former,  the 
fact  of  ownership,  at  the  date  of  the  will,  is  stated,  but 
in  the  latter,  it  is  not.  And  we  may  add,  that  as  a  will 
of  personalty,  must  be  authenticated  by  probate,  it  i* 
proper,  in  reciting  such  a  will,  to  associate  with  it  tbe 
recital  of  Probate;  but  this  is  not  necessary  in  a  will  of 
realty. 
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testament  in  writing,  bearing  date  &c.,  and 
thereby  appointed  C.  D.  and  E.  F.  executors 
of  his  said  wiU. 

(710.)  And  whereas  the  said  A.  B,  duly  Rerocation 
Txiade,  signed,  and  pubhshed  a  codicil  in^*JJJ^5" 
writing  to  his  said  will,  bearing  date  &c ,  J? ."b«mme. 
and  thereby  revoked  the  appointment  of  the 
said  C.  D.  to  be  one  of  the  executors  and 
trustees  of  his  said  will,  and  nominated  and 
appointed  the  said  D.  D.  to  be  an  executor 
and  trustee  in  the  room  of  the  said  C.  D. 

(711.)  And  whereas  the  said  A.  B.  duly  codicn. 

^  '  ^  f  death,  and 

made,  signed,  and  published  a  codicil  in  P'o^a***  ^ 
writing  to  his  said  will,  bearing  date,  &c« 
And  whereas  the  said  A.  B.  departed  this 
life,  on  or  about  &c.,  without  having  altered 
or  revoked  his  said  will,  save  by  his  said  co- 
dicil, and  without  having  altered  or  revoked 
his  said  codicil;  and  the  said  will,  with  the 
codicirannexed,  was,  on  or  about,  the  &c., 
duly  proved  by  the  said  C.  D.  and  E.  F.  in 
the  —  court  of — :  \See  iiU  "  Probater^ 

(7 IS.)  And  whereas  the  said  A.  B.  duly  wm  and  «e. 
made,  signed,  and  published  his  last  will  and  ciis,  one  of 

'      °  .  the  codicils 

testament  in  writing,  bearing  date  &c.,  to-  jJJJJ^JfJIJ 
gether  with  several  codicils  thereto,  and  by  ••**^- 


.A 
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one  of  the  said  codicils  bearing  date 
and  duly  executed  and  attested  for  the  d^^l 
vise  of  real  estates,  gave  and  devised  &c. 
I^iuntS  to     (713.)  And  whereas  the  said  A.  B.  did  « 
tio^of'wiu!  or  about  &g.,  add  a  codicil  to  his  said  willf 
and  the  said  codicil  is  duly  executed  and  at* 
tested  for  the  devise  of  lands  of  inheritance, 
and  as  it  is  apprehended  amounted  to  a  re- 
publication of  the  said  will. 
SfJti?g^i     (714.)  And  whereas  the  said  testator  made 
•f  realty,     ggygf^l  Other  codicils  to  his  said  will,  bat 
without  affecting  the  disposition  hereinbe- 
fore mentioned  to  have  been  made  of  lus 
said  real  estates. 
oufrciJkSi     (715.)  And  whereas  the  said  testator  af- 
wiif ^  be?    terwards  duly  made,  signed,  and  published 
tioned  parti-  a  codicil  in  writing  to  his  said  will,  bearing 

culars,  but  i        •  i  • 

•d3wJSIi°'  date  &c.,  without  revoking  or  altering  his 
annuity.  gj^jj  ^jj]  jjj  ^y^Q  rcspccts  aforcsaid,  but  be- 
queathing an  additional  annuity  as  therein 
mentioned. 
?4IduaJ7  (716.)  Whereas  A.B.  late  of  &c.,  being 
&c.,  duly  made  &c.,  bearing  date  &c.,  and 
thereby  (after  certain  specific  dispositions, 
none  of  which  comprised  the  pieces  of  land 
and   other    hereditaments    hereinafter    de- 


clause  of 
will. 
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ribed^)  gave  and  devised  all  the  rest>  re*- 
lue^    and  remainder,  of  his    real  estate 
tiatsoever,  in  England  or  elsewhere,  unto 
c. 
(717.)  And  whereas  the  said  A.  B.  did  not,  That  win  did 

^  "^  ^  ^  not  contain 

.  and  by  his  said  will,  make  any  devise  or  "ny  ^ejiae 

•^  'J  of  estates 

isposition  of  his  legal  estate  and  interest  in  ^^o^gage. 
le  said  messuages,  lands,  hereditaments, 
nd  premises,  so  mortgaged  to  him  as  afore- 
aid ;  and  the  same  did,  upon  the  decease  of 
he  said  A.  B.,  descend  upon  and  become 
rested  in  the  said  C.  B.,  as  his  eldest  son  and 
leir  at  law. 
(718.)  Whereas  since  the  date  and  execu-  Thattesta- 

^  tor  has  pur- 

tion  of  my  will,  I  have  purchased  from  the  ^"JactTd 
devisees  in  trust  named  in  the  will  of  A.  B.,  ^,^22  hSL 
aU  that  &c.,  and  the  same  has  since,  by  a  wu^he 
certain  indenture,  bearing  date  on  or  about  devise. 
the  &c.,  been  duly  conveyed  to,  or  in  trust 
for  me.    And  whereas  I  have,  since  the  date 
and  execution  of  my  said  will,  contracted 
vith  the  devisees  in  trust  named  in  the  will 
of  the  late  A.  B.,  deceased,  for  the  purchase 
of  &c.    And  whereas  I  am  desirous  of  de- 
vising the  said  &c.,  to  the  uses,  upon  the 
trusts,  and  to  and  for  the  intents  and  pur- 


Mme. 
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poses  hereinafter  expressed  or  dedaicd 
or  concerning  the  same,  (d) 
Jg^*^       (719.)  And  whereas  the  said  A- R 
parted  this  life  in  the  lifetime  of  the 
C.  D.,  whereupon  the  contingent  devise,  so 
made  to  the  said  A.  B.  as  aforesaid^  in 
by  the  said  hereinbefore  in  part  recited 
became  lapsed. 
Hm)  i^     (720.)  Whereas  the  said  A.  B.  duly  madc^ 
(T^nfim    signed,  and  published  his  last  will  and  te»* 
tament  in  writing,  bearing  date  &C;  and 
which  said  last  will  and  testam^it  is  in  the 
words,  or  to  the  purport  and  effect  following, 
(that  is  to  say,)  &c.    And  whereas  the  said 
A.  B.  departed  this  Ufe  on  or  about  tec,  , 
without  executing  any  other  testamentary 
disposition  than  the  last  will  and  testament 
hereinbefore  set  forth,  leaving  the  said  C.  B. 
his  widow,  and  the  said  D.  B.  and  F.  B.  Ids 
only  diildren,  him  surviving.    And  whereas 
the  said  D.  B.  and  F.  B.  being  well  con- 
vinced that  the  said  will  hereinbefore  set 
forth  is  the  last  will  and  testament  of  the  said 
A.  B.,  and  that  the  same  was  executed  and 

{d)  See  ante,  p*  441»  note. 
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eBted  in  suck  manner  as  is  by  law  re- 
ired  for  rendering  valid  the  devises  of  real 
cates,  have  agreed  to  ratify  and  confirm  the 
me. 

(721 .)  And  whereas  the  said  A.  B.  and  f^ZJi^ 
.  B.,  being  satisfied  that  it  was  the  inten-  S'XSL'^of ' 
Ml  ol  their  mother  to  have  altered  her  will,  ***'*^*** 
>r  the  purpose  of  giving  to  the  said  E.  B., 
r  his  children,  some  share  or  interest  in  the 
aid  messuage  or  tenement  and  lands,  they 
Te  de&irous,  in  consequence  of  the  love  and 
affection  they  bear  towards  their  said  bro* 
;her  and  his  children,  to  settle  the  said  mes- 
suage or  tenement  and  lands  upon  the  trusts 
hereinafter  declared  concerning  the  same. 

CI 22.)  Whereas  the  said  A.  B.  departed  That  paper 

•*■  was  pro- 

this  life  on  or  about  the  &c.,  and  in  his  life- P°""5*l^"i 

'  not  admitted 

time  a  certain  instrument  or  writing  was  pre-  ^^  p'°*»***- 
pared  whoU}  in  the  hand-writing  of  the  same 
A.  B.,  purporting  to  be  his  last  will  and  tes- 
tament, and  such  instrument   was  in  the 
words  or  to  the  effisct  following,  (that  is  to 
say,)  &a :  And  whereas  the  said  recited  in- 
strument or  writing  was  propounded  to  the 
proper  ecclesiastical  court  as  a  will,  but  the 
court  declined  or  refused  to  treat  the  said 
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paper  as  complete  or  testamentary,  [e) 
therefore  the  said  C.  D.  hath  obtained  let 
of  administration  of  all  the  goods,  chat 
and  credits  of  the  said  A.  B.,  deceased, 
the  Prerogative  Court  of  the  Archbishop 
Canterbury,  as  by  letters  of  administratioDf 
bearing  date  &c.,  will,  on  reference  diereto, 
appear. 
Agreement       (723.)  And  whercas  the  said  C.  D.  and 
•baii^beotn.  E.  F.  are  desirous  and  have  determined  that 
'a."^.:!     the  same  instrument  or  writing  should  be 
considered  as  the  will  of  the  said  A.  B.,  de- 
ceased, and  should  be  observed  and  per- 
formed in  all  respects  as  if  the  said  instru- 
ment or  writing  had  been  established,  or 
could  be  established,  as  the  will  of  the  said 
A.  B.,  deceased. 
Agreement        (724.)  And  whcrcas  the  said  A.  B.,  the 

to  put  an  end 

I?. -i"5i^"  testator,  was  not  at  the  date  of  his  will,  or  at 
the  time  of  his  decease,  possessed  of  or  en- 
titled to  any  close  of  land  containing  &c., 
called  &c.,  nor  of  any  close  of  pasture-ground, 
containing  &c.,  called  B.,  but  the  said  tes- 


(e)  As  to  what  is  sufficient  to  entitle  a  pap^  to  pro* 
bate,  see  Appendix,  Note  (F.) 


to  effect  of 
devises. 
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x>r  was^  at  the  respective  times  aforesaid^ 
bject  to  the  residue  of  a  certain  term  of — 
ars,  created  therein  and  hereinafter  as- 
poied^  entitled  to  one  undivided  third  part^ 
id  to  two  undivided  third  parts^  of  the  re- 
aiiiing  two  undivided  third  parts^  of  and  in 
certain  close  of  landj  containing  &c.,  or 
lereabouts^  called  A.^  and  of  and  in  a  cer- 
lin  close  of  pasture-ground  contaimng  &c.^ 
r  thereabouts^  called  C.^  adjoining  the  said 
ist-mentioned  close^  and  heretofore  forming 
lart  thereof,  and  of  and  in  a  certain  close 
containing  &c.  9  or  thereabouts,  called  B.,  and 
^hich  said  last- mentioned  piece  or  parcel  of 
and,  called  B.,  is  believed  to  have  heretofore 
formed  part  of  the  said  field,  called  or  known 
by  the  name  of  A. :  And  whereas  doubts 
liave  been  entertained  as  to  the  efiect  of  the 
divises  so  made  to  or  in  favour  of  the  said 
C.  D.,  E.F.,  and  G.  H.,  as  aforesaid,  by  the 
said  hereinbefore  in  part  recited  will  of  the 
said  A.  B.,  deceased,  and,  in  order  to  put 
an  end  to  all  such  doubts,  it  hath  been  agreed, 
by  and  between  the  said  C  D.,  E.  F.,  and 
6.  H.,  that  the  said  C.  D.  and  E.  R,  to- 
gether with  all  other  necessary  parties,  should 
release  and  convey  to  the  said  G.  H.,  his 
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heirs,  appointees,  and  assigns^  all  ih&x 
tate,  right,  title,  and  interest^  in  and  to 
said  close  of  land,  containing  &c«,  or 
abouts,  so  that  the  entirety  thereof  shu 
become  absolutely  vested  in  the  said  G< 
and  that  he  the  said  O.  H.,  in  coni^i 
ation  of  such  release  and  conveyance,  aad 
the  sum  of  £--*,  should,  together  with 
necessary  parties,  release  and  convey  to  t1 
said  C.  D.  and  £•  F«,  their  heirs,  a] 
pmntees,  and  assigns,  or  as  they  should 
direct  or  appoint,  all  his  and  their  estate  aad 
interest  in  and  to  the  said  several  closes  of 
land,  cidled  respectively  A*  and  C»,  in  orda 
that  the  entirety  thereof  should  become  ab- 
solutely vested  in  the  said  C.  D.  and  £•  F., 
as  if  the  same  had  been  devised  to  them  by 
the  said  will  of  the  said  A.  B. 


Writ, 


Extent  in  (7S5.)  And  whcreas  a  writ  of  extent  bath 
QoiBition  *  issued  against  the  said  A>  B.,  at  the  suit  of 
8*m!S^'  our  sovereign  lord  the  King,  and  tested  i 

trin/um.*"*  ^^^  —  ^*^y  ^^  — » ^"  ^^  y®^  ^f  ^^^  veiga  of  ' 
brances.      ^^^^  ^^^   ^^  inquisition  hath  been  taken 
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er  ih0  aaid  writ  of  extent  against  the 
L  A*  B.,  upon  which  he  was  found  to  be 
nefiused  (amongst  other  things)  of  the  re* 
tie.  of  the  said  term  of-—  years,  of  and  in 

sa>id  piece  or  parcel  of  ground  and  he« 
litamentSy  subject  to  the  said  annuity  of 
—9  and  also  subject  to  a  certain  indenture 
mortgage  in  the  said  inquisition  set  forth^ 
d  ^nrhieh  said  term  the  sheriff  did  there- 
loii  seiaie  into  the  King's  hands. 
(726.)  And  whereas  a  writ  of  extent  hath  5d!*°**" 
med  against  the  said  A.  B.,  at  the  suit  of 
IT  sovereign  lord  the  King,  in  aid  of  C.  D*, 
id  tested  &c. 

(727.)  And  whereas  a  writ  of  extent  hath  Extent  m 

^  '  chief  in  the 

sued  against  the  said  A.  B.,  at  the  suit  of  •jjjodde- 
Br  soyereign  lord  the  King,  founded  upon 
D  inquisition  taken  under  a  writ  or  writs 
f  extent,  issued  against  C.  D.,  and  tested 
bc.(/) 

(728.)  And  whereas  no  further  proceed-  25?"?"** 
ngs  have  been  had  or  taken  under  the  said  mowJtdebt 
writ  of  extent ;  but  the  King's  hands  have  Sljiadl"^ 

(/)  To  show  the  commencement  of  the  lien,  the 
finding  of  the  deht  may  he  stated  thus :  "  on  which  in- 
qoisition  it  was  found  that  the  said  A.  B.  was  then  in- 
debted to  the  said  C.  D.  in  the  sum  of  £ — /' 


452  WRIT. 

not  been  amoved  from  the  said  tenni 
bath  the  debt  in  respect  of  which  the 
writ  of  extent  issued  been  paid  by  the 
A.  B.,  or  the  original  debt  of  the  said  C. 
been  fully  satisfied. 
FitH/ifiai      (729.)    Whereas  by  virtue  of  His 

in  bill  of  sale  ^     ^  ^     ^  '' 

byturur.  jesty's  writ  oi  fieri  facias^  issued  out 
His  Majesty's  Court  of  King's  Benchi 
Westminster,  to  me  directed  and  d< 
vered,  for  levying  the  sum  of  £—  on 
goods  and  chattels  of  C.  D.,  which  A. 
in  the  said  court  hath  recovered  againii 
him,  as  by  the  said  writ,  returnable  on  &&, 
may  more  at  large  appear,  I  have  taken  into 
my  hands  the  several  goods  and  chattels  </ 
the  said  C.  D.  hereinafter  mentioned,  thai 
is  to  say,  &c.,  which  by  good  and  lawfiil 
men  have  been  valued  and  appraised  at  the 
sum  of  £ — . 

Id.  Another  (730.)  And  whereas  the  said  sheriff,  on 
&c.,  received  a  writ  offierifacias  issued  out 
of  His  Majesty's  Court  of  King's  Bench  {g) 


(e)  The  form  above  given  supposes  the  fieri  fadat  to 
have  issued  out  of  the  King's  Bench ;  but  it  has  not 
heen  thought  necessary  to  introduce  any  recital  of  such 
a  writ  from  the  other  courts,  as  the  variations  would  be 


I 


WRIT;  458 

(Vestminster^  whereby  the  said  sheriff  was 
mnanded  that  of  the  goods  and  chattels 
the  said  A.  B.,  in  his  bailwick,  he  should 
ase  to  be  made  £ — >  which  the  said  C.  D., 
tely  in  His  Majesty's  court  before  him  at 
Testminster^    recovered  against   the  said 
•  B.  for  his  damages  which  he  had  sus- 
bed,  as  well  on  occasion  of  the  not  per^* 
irming  of  certain  promises  and  undertakings, 
If,   a  certain  promise  and  undertaking,] 
ben  lately  made  by  the  said  A.  B.  to  the 
idd  C.  D.,  as  for  his  costs  and  charges  by 
dm  about  his  suit  in  that  behalf  expended, 
thereof  the  said  A.  B.  was  convicted,  and 
iiat  the  said  sheriff  should  have  that  money 
before  His  Majesty  at  Westminster  on  &c.  \the 
fehirn  day^  to  be  rendered  to  the  said  CD. 
for  his  damages  aforesaid;  and  by  indorse- 
ment upon  the  said  writ,  the  said  sheriff  was 
directed  to  levy  the  whole  [or^  £ — ,]  besides 
sheriff's   poundage,  officer's  fees,  and  all 
other  incidental  expenses. 


extremely  slight.  The  form  can  he  easily  adapted  to 
^  case  of  a  writ  in  deht^  covenant,  &c.,  following  the 
^goage  of  each  writ. 
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Srit!»nd°''^     (781.)  And  whereas  the  said  sheriff 

.oleander It  ^^^  ^Jj^  g^J  ^yJt  o{ fieri  facios,  Blkd  h 

by  virtue  thereof,  amongst  and  tog^tiier 
other  things,  all  and  singular  the  tenn 
interest  of  the  said  A.  B.,  under  and  by 
tue  of  the  said  hereinbefore  recited  indi 
ture  of  lease :  and  whereas  the  sai<^  sli< 
on  the  &c.,  caused  the  said  term  and  in 
of  him,  the  said  A.  B.,  under  the  said  i 
denture  of  lease,  to  be  put  up  for  sale 
&€.,  due  notice  of  the  time  and  place  havit^^ 
beai  previously  given,  and  the  said  E.  F« 
was  then  and  there  declared  the  Inghe^ 
bidder  for  die  same,  at  or  for  the  price  or 
sum  of  d&— • 
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Note  (A)  p.  35: 

LECTURE   ON  RECITALS. 
IBy  the  late  Frqfemr  J.  J.  Park,'] 

Recitals  is  the  term  by  which  conveyancers  designate,  not 
only  those  portions  of  drafts  which  are,  properly  speiJdng, 
recitals,  namely,  which  recite  or  rehearse  former  instruments ; 
but  also  those  portions  of  them  which  state  or  allege  the  facts 
which  are  material  to  the  transaction,  and  which  equity  drafts- 
men would  more  accurately  call  statements  or  statmg  parts. 

Now  the  first  thing  is  to  get  at  some  concise  and  compre- 
hensive principle  to  which  we  can  resort  to  determine  what 
oug^ht  to  be  recited. 

Some  persons  satisfy  themselves  that  they  understand  re- 
citing, because  they  know  what  they  usually  recite ;  in  other 
words,  they  satisfy  themselves  to  be  mere  machines,  and  to 
«ct  automatically,  instead  of  being  rational  agents,  and  in- 
sisting upon  knowing  of  themselves  the  reason  of  what  they 
do.     Now  I  dare  say  there  are  no  such  persons  am<»ig  us, 
and  that  you  would  be  all  prepared  to  give  an  answer  to 
the  question,  what  is  the  principle  of  reciting?  and  that  an* 
swer  would  probably  be,  "  the  principle  is  to  recite  just  so 
much  as  is  necessary  to  show  tne  situation  and  character  of 
all  the  adores  fabula,  and  to  explain  the  action  which  is  fi^oing 
to  be  performed."    In  other  words,  the  recitals  are  to  do,  in 
some  way  or  other,  that  which  the  de$criptio  dramatis  persona^ 
which  you  sometimes  see  prefixed  to  a  play,  is  to  do  for  the 
action  of  the  play, — ^introduce  the  actors,  show  who  and  what 
they  are  going  to  be  about.    But  the  situations  and  characters 
of  parties  with  which  we  have  most  frequently  to  do  in  con* 
veyancing  are  those  which  relate  to  their  rights  and  interests 
in  property ;  and  the  prevailing  habit  of  conveyancers  is,  in- 
stead of  stating  directly  the  circumstances  in  question,  as,  for 
instance,  that  A.  and  B.  are  trustees  for  sale  under  a  settle- 

X 
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ment  of  such  a  date,  to  recite  or  rehearse  so  much  of  the  i 
ttrument  conferring  that  character  as  will  he  necessary  to 
distinctly  the  character  itself,  and  the  circumstances  or  mo(lh| 
fications  with  which  it  is  attended. 

I  said  that  this  b  the  {prevailing  hahit  of  conveyancers,  Ml 
it  is  not  the  universal  habit.  Sometimes  the  result  oidyii 
stated ;  but  those  cases  are  so  rare  that  they  can  scarcely  be 
put  higher  than  as  exceptions  to  the  rule.  But  the  question  ii| 
what  is  the  principle  of  these  exceptions?  for  there  is,  or  ouglit 
to  be,  a  reason  for  every  thing. 

Before  we  dispose  of  this  question,  it  will  be  as  well  to  make 
one  preliminaiy  observation,  which  it  will  be  necessary  oeoh 
sionally  to  refer  to.  In  reciting  there  are  two  different  thingi 
that  you  are  to  direct  your  attention  to.  First,  The  making 
your  recitals  sufficiently  explanatory  of  the  present  traosao 
tion,  taken  by  itself,  so  that  any  one  who  reads  the  draft, 
without  any  other  papers,  may  be  able  to  collect  all  the  fads 
which  are  necessary  to  the  complete  understan<Mng'  of  tbe 
transaction.  Secondly,  The  consideration  that  you  ^re  pre- 
paring one  of  a  series  of  instruments  which  constitute  the 
future  abstract  of  title,  and  therefore  concerned  to  put  upoa 
the  abstract,  by  way  of  recital,  all  intermediate  facts  and  cir- 
cumstances since  the  last  deed,  which  are  necessary  to  tbe 
concatenation  and  derivation  of  title ;  so  that  in  proceeding 
from  deed  to  deed  on  the  abstract  one  may,  with  the  help  a 
recitals,  have  a  complete  chronological  history  of  the  title. 

Having  premised  this,  we  will  proceed  to  consider  the  occip 
sions  on  which,  in  one  case,  the  instrument — the  causative 
procesfr— is  itself  stated,  and  in  other  cases,  the  result  only. 

When  the  last  conveyance  was,  we  will  say,  to  uses  to  pie* 
vent  dower,  and  we  are  going  to  convey  under  those  uses,  it 
would  not  do  to  state  merely  the  result,  and  say  that ''  the 
lands  stand  limited  to  the  usual  uses  to  prevent  dower,"  be- 
cause there  are  many  minute  variations  in  the  forms  of  uses 
to  prevent  dower,  .as  used  by  different  practitioners,  partico* 
larly  as  to  the  mode  of  executing  the  power,  and  no  one  would 
know  what  the  exact  uses  were.  But  when  the  direct  result 
of  a  former  deed  or  instrument  is  one  or  more  very  simple 
&ct  or  facts,  which  contain  within  themselves  all  their  own 
consequences,  without  looking  fiirther  into  the  language  or 
frame  of  that  instrument  we  commonly  state  the  ranilt) 
without  reciting  the  instrument. 

Thus  we  recite  or  state  that  the  vendor  »  seised  to  him  and 
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fcis  bein  in  fee-simple,  or  (if  iJie  case  be  so)  to  him  and  his 
leirs  in  fee-simple,  subject  to  the  title  of  dower  of  the  said  A. 
lis  wife,  and  so  forth. 

Toothing  could  be  here  gained  by  reciting  the  instrument, 
because,  if  the  man  is  seised  in  fee,  we  do  not  want  to  know 
tlie  mode  of  assurance,  or  the  words  of  limitations,  under 
wluch  he  became  so  seised. 

It  is  perfectly  immaterial  whether  the  conveyance  was  to 
him,  or  to  another  person  to  his  use,  &c.,  or  whether  the 
Umitation  was  to  him  and  his  heir,  or  to  him,  his  heirs,  and 
asBJgns. 

Whenever,  therefore,  the  simple  result  of  the  last  convey- 
ance or  will  is  to  make  the  vendor  seised  in  fee,  it  is  unne- 
cessary to  recite  that  conveyance  or  will  itself;  but  you  con- 
tent yourself  to  state  the  result     In  this  case  the  abstract 
iTVonld  gain  nothing  whatever  by  the  recital  of  the  last  deed  or 
^wiU,  and  the  conveyance  itself  does  not  require  it  to  explain 
ita  own  operations,  as  it  does  when  the  last  conveyance  was 
to  uses  to  prevent  dower.     But  when  any  facts  have  taken 
place  subsequently  to  the  last  deed  or  will,  which  have  altered 
tlie  state  of  the  title,  although  the  result  may  then  be  (namely, 
at  the  time  you  are  preparing  your  draft,)  merely  that  the 
vendor  is  seised  in  fee,  so  that  the  mere  recital  or  statement 
of  that  would  sufficiently  explain  or  sanction  the  draft,  yet  it 
is  proper  to  recite  the  former  deed  or  will,  in  order  to  intro- 
duce the  recitals  of  the  subsequent  facts,  which  recitals  are 
essential  to  the  future   abstract  of  title,   being  the   proper 
means  of  getting  those  facts  stated  upon  the  abstract. 

Thus  if  the  property  had  been  devised  to  one  for  life,  re- 
mainder to  another  in  fee,  and  the  tenant  for  life  be  dead, 
you  recite  the  will  and  the  death  of  the  vendor  for  life  on  such 
a  day,  because  if  you  were  merely  to  recite  that  the  vendor 
was  seised  in  fee,  there  would  be  nothing  hereafter  on  the  ab- 
sbact  to  show  what  was  become  of  the  estate  for  life. 

So  if  a  descent  have  taken  place  subsequent  to  the  last  con- 
veyance or  will,  you  recite  the  conveyance  or  will  and  the 
descent,  in  order  to  put  the  latter  fact  upon  the  future  abstract. 
Again,  if  a  late  owner  made  a  will,  devising  the  estate  to  A.  B. 
in  fee,  and  that  devise  lapsed  by  the  death  of  A.  B.  in  his 
lifetime,  and  the  estate  consequently  desoended  to  the  heir  at 
law,  you  recite  all  these  facts,  to  put  the  requisite  explanation 
upon  the  abstract,  and  to  state  the  &ct  that  A.  B.  did  die  in 
the  Ixfetine  of  the  testator. 

X2 
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There  are  very  few  other  results  of  insirumente  besides  thil 
of  a  seisin  in  fee  that  can  he  properly  stated  merely  by  naksi 
averment 

This  is,  however,  sometimes  done,  when  hrevify  is  reqiurel 
with  regard  to  estates  for  life,  estates  tail,  &c.,  but  in  sack 
cases,  as  a  particular  estate  must  have  heen  created  by  Mnne 
instrument,  it  is  the  almost  invariable  practice  to  refer  to  the 
instrument,  even  though  it  is  not  recited.  Thus  you  recite 
that  "  under  and  by  virtue  of  the  last  will  and  testament  of 
A.  B.,  hearing  date  &c.,  the  said  W.  K.  is  tenant  for  his  own 
life,  of  &c.,  or  tenant  in  tail  male  &c.  Where,  however,  we 
are  going  to  act  materially  upon  the  particular  estate  dms 
created,  it  is  in  general  the  more  satisfactory  plan  to  recite  the 
instrument  creating  it  substantively,  setting  out  so  much  of 
the  language  as  is  necessary  to  enable  a  lawyer  to  form  hsi 
own  opinion  upon  the  effect  of  the  limitation,  instead  of  calliiig 
upon  nim  to  take  another  man's  conclusion  upon  trust.  I 
said  where  we  are  going  to  act  materially  upon  the  particular 
estate,  and  this  brings  us  to  another  distinction,  namdy, 
whether  the  retvk  of  the  instrument  in  question  is  the  veiy 
matter  upon  which  you  are  going  to  act,  and  which  is  there- 
fore of  the  essence  of  the  present  transaction,  or  whether  it  is 
something  merely  collateral,  or  mentioned  with  a  view  to 
complete  a  train  of  facts,  in  which  latter  case  you  may  gene- 
rally recite  it  as  concisely  as  posnble. 

When  a  deed  is  formally  recited^  the  clause  begins  thus,  if 
it  be  an  indenture,  *'  Whereas  by  indenture,  bearing  date  im 
the  —  day  of — ,  and  made  between  &c."  If  it  be  a  deed-poU, 
"  Whereas  by  deed-poll,  under  the  hand  and  seal  of  A.  B^ 
bearing  date  the  &c.  If  it  be  an  agreement,  "  Whereas  by  an 
agreement  in  writing,  indented,  bearing  date  &c.,  and  made 
between  &;c/'  If  it  be  a  toill,  "  Whereas  A.  B.,  late  of  ftc, 
deceased,  by  his  last  will  and  testament  in  writing,  duly  exe- 
cuted and  attested  for  the  devise  of  real  estates,  and  bearing 
date  &c.*'  And  in  the  last  case  it  is  usual  to  introduce  the  re- 
cital by  an  averment  of  seisin  in  the  testator  thus,-^*"  Whereas 
A.  B.,  late  of  &c»,  being  seised  to  him  and  his  heirs  in  fee- 
simple  of  the  messuages  &c.,  hereinafter  released  &c.«  by  his 
last  will  &c."  If  the  matter  in  question  is  personalty  only, 
the  statement  of  the  mode  of  execution  is  of  course  omitted. 
Some  persons  invariably  insert  the  words  "  on  or  about"  before 
the  statement  of  the  day  of  the  date  of  an  instrument,  to 
guard  against  the  liability  to  a  clerical  mistake  of  the  day. 
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Ids  is  material,  however,  only  in  a  few  cases,  namely,  where 
le  operative  part  of  the  conveyance  is  made  to  depend  on  the 
scital.  K,  for  instance,  a  lease  bearing  date  the  first  of 
f  arcli,  is  recited  as  bearing  date  the  second  of  March,  and 
len  there  is  an  assignment  of  all  the  lands  which  were  de- 
used  by  the  hereinbefore  in  part  recited  indenture  of  lease, 
8  there  is  not  any  such  indenture  of  lease,  there  would  in 
trictness  be  no  valid  assignment. 

The  words  "  on  or  about"  are  therefore  used,  that  the  date 
eeited  may  not  be  conclusive,  and  to  give  room  for  a  court 
ir  jury  to  consider  that  the  lease  of  the  first  of  March  is  the 
ease  assigned. 

In  the  great  majority  of  instances,  however,  recitals  are 
mly  used  for  purposes  of  information ;  and  unless  you  can 
rely  upon  yourself  to  use  the  words  '*  on  or  about"  when  they 
are  material,  unless  you  have  the  habit  of  so  doing  generally, 
I  do  not  see  why  they  should  be  used  in  ninety-nine  cases 
where  they  are,  unless  because  they  may  be  useful  in  the 
hundredth. 

Cautious  practitioners  also  introduce  the  statement  of  the 
parties  to  the  recited  indenture  by  the  words  "  made  or  ex- 
pressed to  be  made,"  because  alf  the  parties  may  not  have 
executed;  but  an  indenture  expressed  to  be  made  between 
such  and  such  parties,  and  executed  by  the  material  ones, 
would  be  considered  as  sufiiciently  answering  the  description 
of  an  indenture  made  between  such  parties ;  at  all  events  these 
words  can  only  be  material  in  the  same  cases  in  which  the 
words  **  on  or  about"  are,  namely,  when  the  operative  part 
of  the  instrument  is  made  dependent  upon  the  recitals. 

The  length  at  which  instruments  are  to  be  recited  must  be 

governed  entirely  by  the  circumstances  of  the  case.     When 

the  result  is  a  famiUar  one,  and  little  dependent  on  the  lan- 

guae^e  of  the  instrument,  they  can  scarcely  be  recited  too  con- 

cisety.     But  when  the  instrument  is  unusual  in  its  character, 

it  should  be  recited  more  fully,  sufiiciently  so  to  enable  a 

lawyer  reading  the  draft  to  embrace  the  exact  object  and 

ofperation  of  tne  instrument ;  and  when  a  special  clause  or 

proviso  is  to  be  acted  upon,  or  resorted  to,  it  should  be  recited 

almost  verbatim,  merely  turning  present  and  first-future  tenures 

into  past  and  second-future  tenures,  and  the  words  *'  here," 

"  now,"  and  "  these  presents,"  into  "  there,"  "  these,"  and 

^*  the  now  reciting  indenture." 

There  are  cases,  however,  in  which  even  this  should  be 
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4»mitted|  and  in  which  the  instrument  should  be  copied  in  hm 
verba.    This  happens  when  a  will,  or  a  devise  in  a  wSk^  k 
expressed  with  such  ambiguity,  and  the  construction  of  it  is  « 
difficult,  that  it  is  not  safe  to  read  it  in  any  but  its  own  ii 
tical  words.     In  that  case,  you  recite  that  the  testator 
his  will  in  the  words  or  to  the  effect  following,  (that  is  to  say,) 
&c.,  or  that  he  made  his  will  &c.,  in  which  is  a  deyise  in  die 
words  or  to  the  effect  following  &c. 

•    There  is  another  mode  of  recital  which  requires  eztren 
accuracy  and  clearness  of  head  to  perform  successfully.     It 
that  which  condenses,  into  a  mixed  statement,  the  results  haA 
of  written  instruments   and  intermediate   facts.      Thus  we 
sometimes  see  the  results  of  deeds  brought  unto  one  or  two 
condensed  recitals,  such  as  the  following: — "  And  whereas 
under  or  by  virtue  of  certain  indentures  of  &:c.,  beaiing  date 
&c.,  the  indenture  oiP  release  being  made  &c.,  being  a  settle- 
ment &c.,  and  under  and  by  virtue  of  a  deed-poll  or  instiu- 
ment  in  writing  of  appointment,  under  the  hands  and  seals  of 
the  said  H.  and  M.  his  wife,  and  executed  by  them  in  the 
presence  of  two  credible  witnesses,  and  attested  by  the  same 
witnesses,  being  an  appointment  made  by  the  said  H.  and  M. 
his  wife,  to  the  use  of  P.  C.  their  eldest  son,  his  heirs,  and 
assigns  for  ever,  in  pursuance  of  a  power  contained  in  the  said 
indenture  of  release,  the  said  H.-was,  at  the  date  of  the  in- 
denture next  hereinafter  recited,  tenant  for  his  life  of  the  mes- 
suages, lands,  and  hereditaments  hereby  released  &c.,   with 
the  appurtenances,  with  remainder  in  fee  to  the  said  P.  C. ; 
and  under  or  by  virtue  or  means  of  certain  indentures  Ac, 
the  indenture  of  release  being  of  —  parts,  and  made  &c.,  beni^ 
the  setdement  &c.,  the  remainder  in  fee  of  the  said  P.  C,  m 
and  in  the  messuages  &c.,  was  conveyed  or  otherwise  asamed 
to  divers  uses,  to  take  effect  from  and  after  the  solemnization 
of  the  then  intended  marriage  of  the  said  P.  C.  and  S.  B.,  and 
under  those  uses  the  said  John  Lord  C,  aa  the  first  son  of 
the  body  of  the  said  P.  C,  upon  the  body  c^  the  said  J.  B. 
begotten,  became  seised  of  the  same  messuages  &c.,  for  an 
estate  in  tail  male  in  remainder;  and  the  said  J.  C,  the  grand- 
father, departed  this  life  on  or  about  &c.,  and  thereupon  the 
said  J.  Lord  C.  became  seised  of  the  said  messuages  &c.| 
hereby  &c.,  for  an  estate  in  tail  male  in  possession."  (a) 

(a)  It  will  be  obyioas  that  this  accnmulatioe  mode  of  reciting  in  ayl  te 
rasptnd  the  meuiinf  so  long,  thst»  to  comprehend  the  stetemenl,  the 
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It  18  not  for  every  one  perhaps  to  attempt  such  recitals  as 
itliese.  But,  to  a  certain  extent,  tlds  mode  of  recital  may  be 
Adopted  by  all,  where  it  is  wished  to  avoid  lengthy  recitals  of 
deeds,  and  you  have  but  one  or  two  instruments  to  state  the 
-results  of. 

And  I  would  here  remark,  that  when  brevity  is  an  object, 
you  may  often  accomplish  your  purpose  by  an  inverted  order 
of  recital. 

In  the  cases  I  mentioned  some  time  ago,  for  exantple,  when 
speaking  of  the  necessity  of  reciting  some  things  for  the  sake 
of  t^e  abstract,  as, 

First,  Where  the  property  has  been  devised  to  one  for  life, 
remainder  to  another  in  fee,  and  the  tenant  for  life  is  dead, 
ixutead  of  reciting  the  will,  and  the  death  of  the  tenant  for 
life,  you  can  recite  that  the  vendor  is  seised  in  fee-simple  in 
possession,  under  the  will  of  A.  B. :  C.  D.,  the  devisee  for  life, 
baving  died  on  the  —  day  of  —  &c. 

In  the  second  case,  viz.  where  a  descent  had  taken  place, 
subsequent  to  the  last  conveyance  or  will,  instead  of  reciting 
the  conveyance  or  wOl  and  the  descent,  you  can  recite  that 
*'  the  vendor  is  seised  in  fee-simple,  being  the  nephew  and 
heir  at  law  of  A.  B.,  who  was  the  devisee  in  fee  thereof, 
nnder  the  will  of  C.  D.,  or  who  purchased  the  same  from 
C.  D." 

In  the  third  case,  viz.  where  a  late  owner  had  made  a  will 
devising  the  estate  to  A.  B.  in  fee,  and  the  devise  lapsed  by 
the  death  of  A.  B.  in  his  lifetime,  instead  of  reciting  ail  these 
facts,  teriatim,  you  can  recite  that  the  vendor  is  seised  in  fee- 
simple,  being  the  cousin  and  heir  at  law  of  A.  B.,  the  late 
owner  thereof,  who  died  intestate  as  to  the  same,  a  devise  in 
fee-simple  thereof  contained  in  his  will  having  lapsed  by  the 
death  of  the  devisee  in  his  lifetime. 

In  all  these  cases  you  may  thus  give  all  the  information 
that  is  absolutely  necessary  for  preserving  the  continuity  of 
title  on  the  abstract. 

It  is  a  general  principle  in  reeiting  not  to  state  any  thing 
that  is  self-evident,  that  is  to  say,  not  to  state  any  result  which 
]g  a  direct  and  obvious  consequence  of  the  facts  recited. 


rtader  must  begin  agtln,  which  ii  a  certain  lign  that  it  if  deficient  in  the 
requisite  perspicuity.  It  would  condace  much  to  the  cleamese  of  the  illus- 
tration giyen  in  the  text  if  it  were  broken  down  into  two  or  three  recitals, 
aad  in  fact,  such  is  the  case  in  Mr.  Parkas  own  MS.  coUectton. 
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Some  persons  not  attending;  to  this  principle,  veiy  unm 
sarily  recite  that  A.  died,  whereby  his  estate  for  life 
or  that  B.  entered  into  an  obligation  for  £100,  whereby  hm 
became  liable  to  pay  it. 

When,  however,  the  result  is  not  obvious,  and  the  connect- 
ing  facts,  which  form  part  of  the  induction,  have  been  stated 
some  time  ago,  it  is  often  very  proper,  and  a  great  assiataiioe 
to  the  person  reading  the  draft,  to  state  that  result,  in  order 
to  keep  up  the  chain  of  the  transactions  in  the  reader's  mind. 
And  in  fact  it  may  properly  and  usefuUv  be  done  wherever 
the  facts  are  complicated  and  difficult  to  collect  the  results  from. 
It  should,   however,  never  be  done  argumentatively.    Ton 
should  no  more  have  a  speaking  draft  than  a  speaking  affidavit. 
It  is  of  course  an  exception  to  this  where  you  have  occasioa 
to  state,  for  the  purpose  of  explaining  the  draft,  that  it  is  con- 
tended by  one  of  the  parties  that  so  and  so  is  the  case,  inas- 
much as,  or  by  reason  of,  so  and  so, — ^it  is  then,  not  you  the 
draftsman,  who  are  speaking;  you  are  merely  rehearsing  what 
is  alleged  by  another  as  part  of  the  resgesta. 

It  is  frequently  proper  also  to  recite  negative  £ftct8 ;  n^ar 
tions  which  are  necessary  to  the  validity  of  the  transaction^ 
and  of  which  the  recital  at  a  future  period  furnishes  confidenoe 
to  the  mind  in  reference  to  the  title.  For  instance,  if  there  be 
a  power  to  two  jointly  to  appoint,  and  in  default  of  such  ap- 
pointment a  like  power  to  the  survivor,  and  the  power  is  now 
to  be  exercised  by  that  survivor,  it  is  proper  to  recite  that  no 
appointment  was  made  under  the  joint  power. 

Indeed  in  every  case  in  which  an  inquiry  would  be  likely 
to  be  made  as  to  a  fact  hereafter,  it  is  proper  to  state  the  fact, 
although  it  be  a  negative  one ;  because  at  a  future  time  that 
recital  will  have  credit  e;iven  to  it,  and  set  at  rest  the  inquiry. 

There  are  some  recitals  or  statements  which  are  almost 
always  found  in  particular  places,  and  which  have  been  some- 
times called  associated  recitals.  For  instance,  when  a  will  is 
recited,  it  is  almost  always  followed  with  a  statement  that  the 
testator  is  dead,  and  that  the  will  Was  duly  proved ;  and  so 
whenever  there  exists  any  contingency  or  event  on  which  the 
effect  of  the  deed  recited  in  any  degree  depends,  a  statement 
of  the  happening  of  such  contingency  or  event  must  follow  the 
recital  of  the  deed. 

All  these  cases,  however,  may  be  provided  for,  when  brevity 
is  an  object,  parentheticflJly:  For  instance,  after  stating  the 
will,  you  can  add  **  and  which  was  duly  proved  in  the  —  Court 
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«>f* on  the — day  of — ; "  the  fact  of  prohate  heing  itself  a  nxffi- 

d^zkt  assertion  of  the  testator's  death,  and  frequently  the  recital 
of  a  vnUl  is  introduced  by  stating  that  the  said  A.  B.  (the  tes- 
^a^or)  departed  this  life  on  such  a  day,  having  first  duly  made 
and  puhhshed  his  last  will  and  testament,  &c.,  and  which  was 
-duly  proved,  &c. 

^nd  I  would  here  remark,  that  where  the  deed  you  are 
preparing  is  one  for  the  executors  themselves;  as,  for  instance, 
a  release,  it  is  very  unnecessary  to  lengthen  your  draft  by  re- 
eiting  the  fiict  of  probate,  and  the  day  of  the  testator's  decease, 
ix&foTmation  which  is  certainly  not  required  by  the  persons  who 
are  not  to  have  the  benefit  of  the  deed.     And  this  is  a  fit  op- 
portunity for  remarking  that,  in  all  cases,  consideration  should 
be  had  in  reciting,  of  the  purposes  for  which  the  deed  is  after- 
y^axda  to  answer;  for  if  it  is  merely  an  isolated  and  transitory 
transaction,  it  is  useless  to  recite  many  things,  which  it  would 
be  extremely  proper  to  recite  if  it  were  to  become  one  of  the 
title  deeds. 

Regard  also  should  be  had  to  the  hands  through  which  the 
draft  is  to  pass;  for  if  there  be  many  collateral  parties,  it  is 
"wise  to  recite  enough  to  enable  them  all,  or  rather  their  pro- 
fessional advisers,  to  comprehend  fully  the  circumstances  and 
estimate  the  regularity  of  the  previous  stages,  while  if  it  be 
merely  for  parties  who  are  already  glutted  with  the  facts,  your 
recitals  can  scarely  be  too  concise;  provided  you  show  that 
they  know  what  they  are  about,  which  is  always  prudent  to 
establish  ;  because  if  the  transactions  should  afterwards  be 
attacked  in  a  court  of  equity,  a  good  deal  may  turn  upon 
the  ambiguity  or  explicitness  of  the  instrument;  and  that  is 
another  thing  that  you  should  keep  in  mind,  generally,  in  re- 
citing, and  particularly  in  all  deeds  of  arrangement  or  com- 
promise; namely,  to  put  forth  the  evidence  both  of  intelligence 
and  discretion  on  the  face  of  the  transaction  itself,  so  that  the 
parties  may  be  led,  by  the  very  structure  of  the  deed,  to  a  just 
perception  of  what  they  are  about,  and  that  there  may  be  no 
room  to  assert  that  they  were  led  blindfold. 

And  this  of  itself  is  one  of  the  reasons  for  the  practice  of 
reciting,  which  has  sometimes  been  attacked  by  half-witted 
persons,  as  an  invention  of  lawyers  to  increase  their  fees;  for 
if  there  were  no  recitals  in  deeds,  we  should  not  only  have  to 
spell  out  their  objects  from  the  acts  performed,  and  to  riead  the 
former  instruments,  and  to  collect  the  preceding  &cta  as  we 
could,  but  we  should  be  altogether  without  evidence  of  the 
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•statements  or  representatioxis  under  which  the  exectrtioB  «f 
such  deeds  was  procured,  and  we  never  should  know  whil 
amount  of  tuggettio  falsi  or  nqtpressio  veri  might  not  hare  heei 
exercised. 

It  iB  sometimes  difficult  to  determine  the  order  in  which 
deeds  should  he  recited.  Generally  speaking,  that  which  dis- 
poses them  in  order  of  date  is  the  most  advisable;  hut  where 
there  are  distinct  interests,  and  each  is  the  sutject  of  a  8^«r 
rate  class  of  deeds,  then  it  is  more  advisable  to  recite  the 
whole  of  one  class,  before  anothec  class  is  entered  upon.  And 
wherever  an  estate  is  purchased  with  trust  monies,  and  to  be 
conveyed  to  prescribed  uses,  it  is  proper  to  recite  first  the 
deeds  relating  to  the  title  to  the  property,  afterwards  those 
showing  how  the  trust  monies  became  liable  to  be  so  apm- 
priatedy.and  what  trusts  they  are  subject  to,  without  attendb^ 
to  the  dates  of  the  deeds  as  between  these  two  classes. 

In  some  cases,  the  arrangement  of  complicated  deeds  by 
way  of  recital  is  an  office  requiHng  the  greatest  address  and 
ingenuity.  The  great  point  to  accomplish  is  so  to  arrange 
them,  that  the  intelligibleness  of  no  recital  shall  be  suspended 
till  you  come  to  a  future  recitel,  but  that  the  mind  may  be 
gradually  led  on  to  a  Aill  development  of  the  facte,  and  thai 
without  entangling  yourself  with  other  deeds  which  are  not 
really  material  to  the  matter  in  hand,  but  into  which  you  are 
only  liable  to  be  led  by  the  gradual  accumulating  of  concate- 
nations. 

•    One  of  the  greatest  of  all  difficulties  on  a  complicated  title 
IS  to  know  when  to  begin  reciting;  for  you  can  sometimes  find 
no  resting  phuse,  or  rather  no  starting  point  in  the  whole  ab- 
stract, till  you  get  to  the  first  sheet;  in  other  words,  every  deed 
is  inextricably  entongled  with  its  predecessors,  and  you  can  no 
where  find  a  clear  seisin  in  fee.    These  cases  can  only  be  got 
over  by  a  little  Jinetse,    You  must  find  out  some  point  in  tiie 
title  sidQSciently  far  back  to  comprehend  all  the  existing  in- 
terests, in  which  by  some  partial  or  dexterous  recital  of  an  in- 
stiiiment,  leaving  out  all  the  matter  which  would  carry  you 
back  into  the  pnor  title,  you  can,  as  it  were,  mam^fieture  a 
starting  point,  and  from  that  point,  select  so  much  oi  the  sob* 
sequent  tide,  as  will  be  necessary  to  bring  aU  your  parties  for- 
ward.   You  may  also  frequentiy  leave  out  (in  reciting  a  string 
of  titie)  mortgages  which  have  been  reconveyed  and  deeds 
which  ultimately  leave  the  matter  in  statu  quo,  because  if  you 
ean  in  any  way  get  the  true  existing  result  upon  your  draf^  it 
is  not  very  material  by  what  steps  you  get  it 
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Note  (B)  p.  69. 

OF   PROVINO  WILLS,  AND  TAKING  OUT  ADMINISTRA- 
TIONS IN  CA$£S  OF  TERMS  OF  YEARS. 

\^From  the  Second  Bep.  of  the  Real  Prop,  Com.'] 

f 

A  will  must  be  proved,  and  letters  of  administration  must  be 
taken  out  in  the  court  of  the  ordinary  who  bas  jurisdiction 
over  the  assets  of  the  testator  or  intestate.  If  the  trustee  of 
a  term  die,  leaving  personal  effects,  all  of  which,  including  the 
land  in  the  term,  are  within  the  jurisdiction  of  the  same  court, 
YnB  will  ought  to  be  proved,  or  administration  ought  to  be 
taken  out  in  that  court  If  he  die,  leaving  personal  effects  in 
one  diocese  or  peculiar,  the  land  in  the  term  being  in  another 
diocese  or  peculiar  within  the  same  province,  either  Canter- 
bury or  York,  his  will  ought  to  be  proved,  or  the  letters  of 
administration  ought  to  be  taken  out  in  the  prerogative  court 
of  that  province.  If  he  die,  leaving  personal  enects  within 
one  of  me  two  provinces,  and  the  land  in  the  term  be  within 
tlie  other  province,  for  the  purpose  of  administering  his  assets, 
exclusive  of  the  term,  the  will  must  be  proved,  or  the  letters 
of  administration  must  be  taken  out,  either  in  the  prerogatnre 
court  of  that  province  or  in  an  inferior  court,  as  circumstances 
roay  require;  but,  on  account  of  the  term,  the  will  must  also  be 
proved  or  administration  must  also  be  taken  out,  either  in  the 
prerogative  court  of  the  other  province,  or,  if  he  had  no  other 
assets  within  that  province  besides  the  term,  in  the  inferior 
court  of  the  ordinary  having  jurisdiction  over  the  place  where 
the  land  in  the  term  is  situated. 

If  the  will  of  a  deceased  trustee  of  a  term  be  proved  in  an 
inferior  court,  not  having  jurisdiction  over  the  place  where  the> 
land  in  the  term  is  situated,  or  in  an  inferior  court  having  such 
jurisdiction,  when  the  testator  left  other  assets  out  of  that 
jurisdiction,  but  within  the  same  province  in  which  the  land 
in  the  term  lies,  or  in  the  prerogative  court  of  one  province, 
when  the  land  in  the  tennis  within  the  other  province,  and  the 
ttcecntor  so  proving  should  assign  the  term;  yet  although  he 
eould  make  the  assignment,  no  use  could  be  made  of  it,  as  the 
probate  he  had  obtained  would  not,  in  proving  the  title  to  the 
tenn,  be  admitted  as  evidence  to  prove  that  he  was  the  exe- 
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eutor.  But  the  asfflgnment,  though  made  hy  an  executor  wfao^ 
as  to  the  tenn,  has  not  proved  the  will  in  the  proper  coiurt,  wi8 
be  rendered  available  if  the  will  should,  either  in  the  lifetime 
of  the  executor,  or  after  his  decease,  be  proved  in  the  court  in 
which  it  ought  to  have  been  originally  proved  with  reference 
to  the  term,  as  part  of  the  assets  of  the  testator,  as  such  subse- 
quent probate  would,  in  proving  the  tide  to  the  term,  be  ad- 
mitted as  evidence  to  prove  that  the  person  who  assigned  it 
was  the  executor. 

If  administration  to  a  deceased  trustee  of  a  term  who  died 
intestate  be  taken  out  in  an  inferior  court,  not  having*  jmrisdie- 
tion  over  the  place  where  the  land  in  the  term  is  situated,  or  in 
an  inferior  court  having  such  jurisdiction,  when  the  intestate 
left  other  assets  out  of  that  jurisdiction,  but  within  the  same 
province  in  which  the  land  in  the  term  lies,  or  in  the  preroga- 
tive coiurt  of  one  province,  when  the  land  in  the  term  is  within 
the  other  province,  an  assignment  of  l^e  term  by  the  adminis- 
trator woiud  be  absolutely  void. 

If  all  the  assets  of  a  deceased  trustee  of  a  term,  inchidii^ 
the  term,  be  in  the  same  province,  and  his  will  be  proved  in 
an  inferior  court  not  havmg  jurisdiction  over  the  place  where 
the  land  in  the  term  is  situated,  or  in  an  inferior  court  whose 
jurisdiction  embraces  the  land  in  the  term,  but  does  not  extend 
to  the  other  assets,  according  to  a  practice  recently  adopted,  to 
avoid  the  transmission  of  the  will  firom  the  inferior  court  to 
the  prerogative,  letters  of  administration  limited  to  the  effects 
of  the  deceased  trustee,  so  far  as  regards  the  term,  are  granted 
by  the  <  prerogative  court  to  some  person  for  the  purpose  of 
assigning  the  term,  and  in  that  case  the  tide  to  the  term,  even 
if  it  should  have  been  previously  assigned  by  the  executor  of 
the  trustee,  is  traced  from  the  trustee  through  the  medium  of 
the  assignment  from  the  limited  administrator. 

If  a  trustee  of  a  term  has  died  intestate,  and  it  should  at 
any  time  afterwards  be  requisite  to  have  the  term  assigned, 
and  at  the  time  of  requiring  the  assignment  there  shomd  be 
no  administrator  of  the  deceased  trustee,  or,  being  such,  ha 
should  have  derived  his  qualification  from  a  court  whose  jiuis- 
diction  does  not  embrace  the  land  in  the  term,  it  is  usual,  in 
these  cases,  for  the  purpose  of  assigning  the  term,  to  obtain 
letters  of  administration  limited  to  Uie  ^ects  of  the  trustee  so 
far  as  regards  the  term. 

If  a  trustee  of  a  term  has  died  intestate,  and  his  assets,  in- 
cluding the  term,  should,  so  far  as  they  are  known,  be  con*- 
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to  one  inferior  jurisdiction,  or,  exclusive  of  the  term, 
should,  8o  fiu:  as  they  are  known,  be  confined  to  one  province^ 
ttx&d  Ihe  land  in  the  term  should  be  within  the  other  province, 
axid  it  should  be  necessary  to  obtain  limited  letters  of  adminis- 
tration  for  the  purpose  of  assigning  the  term,  in  either  of  these 
casesy  notwithstanding  a  limited  administration  from  the  infe- 
vior  court,  whose  jurisdiction  embraces  the  land  in  the  term, 
mig^lit  be  sufficient,  yet  in  practice  a  grant  from  the  prerogative 
court,  although  more  expensive  than  a  grant  from  the  inferior 
coixrt,    is  generaUy  preferred.     Because,   an   administration 
granted  by  a  prerogative  court,  when  it  has  no  authority  to  do 
sOy  is  good  tiU  repealed,  and  all  the  mesne  acts  of  the  adminis- 
trator  are  valid;  but  an  administration  granted  by  an  inferior 
court,  when  the  same  ought  to  have  been  granted  by  the  pre- 
rc^ative  court,  is  absolutely  void,  and  all  the  mesne  acts  of  die 
administrator  are  invalid;  so  that  the  assignment  of  the  term 
by  the  limited  administrator  from  the  prerogative  court  would 
stand  good,  although  that  court,  supposing  the  intestate  not  to 
have  left  assets,  including  the  term,  in  more  than  one  inferior 
jurisdiction,  may  have  exceeded  its  authority  in  making  the 
nant;  on  the  other  hand,  the  assignment  of  the  term  by  the 
umited  administrator  from  the  inferior  court  would  be  abso- 
lutelv  void  if  it  should  afterwards  be  discovered  that  the  intes- 
tate left  assets  in  more  than  one  inferior  jurisdiction. 

It  hardly  ever  happens  that  the  executor  or  administrator  of 
a  deceased  testator  or  intestate  knows  that  such  testator  or  in- 
testate was  trustee  of  a  term;  consequently  the  will  is  proved 
or  letters  of  administration  are  obtained  in  that  court  where 
the  ordinary  has  jurisdiction  over  the  assets  with  which  the 
person  proving  or  obtaining  administration  is  acquainted. 

Trustees  of  terms  in  estates  of  any  magnitude  are  usually 
selected  out  of  persons  who  leave  assets  sufficiently  extensive 
to  require  a  prerogative  probate  or  administration.  Conse- 
quently, an  inadequate  probate  or  administration,  with  reference 
to  a  term  vested  in  a  deceased  trustee,  is  in  these  cases  rare, 
except  when  the  assets  of  the  deceased  trustee,  exclusive  of 
the  term,  are  in  one  province,  and  the  land  in  the  term  is  in 
the  other  province. 

Trustees  of  terms  in  small  estates  are  generally  persons 
whose  assets,  without  taking  the  terms  into  account,  do  not 
require  prerogative  probates  or  administrations,  and  their  wills 
are  proved,  or  administrations  to  their  effects  are  taken  out,  in 
the  mferior  courts  in  which  their  assets,  without  regard  to  the 
terms,  happen  to  be,  and  very  frequently  the  lands  in  the 
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teiins  are  out  of  the  jurisdictionB  of  the  courts  where  the  jn- 
bates  or  letters  of  administration  were  obtained. 

The  chances  against  a  will  being  properly  proved,  or  of 
letters  of  administration  being  properly  ti^en  out,  -with  refo- 
ence  to  a  term,  are  greatly  increased  from  the  circuinstanee  of 
there  being  so  many  courts  in  which  wills  are  proved,  and  by 
which  letters  of  administration  are  granted.  It  appears,  from 
the  parliamentary  returns  made  in  the  year  1828,  that,  exdu- 
aive  of  the  two  prerogative  courts  of  Canterbury  and  York, 
there  are  in  those  provinces  inferior  courts  for  proving  wilk, 
such  as  bishops,  archdeacons,  deans  and  chapters,  prebenda* 
ries,  lords  of  manors,  and  others,  to  the  extent  of  about  370, 
and  that  the  jurisdiction  of  many  of  these  courts  does  not  ex- 
tend beyond  a  few  parishes,  and  that  the  jurisdiction  of  some 
of  them  does  not  extend  beyond  one  parish  or  manor. 

Instances  daily  occur  in  which,  with  a  view  to  enable  par- 
ties to  trace  titles  to  terms  assigned  by  executors  who  have  not 
proved  wills  in  proper  courts,  or  with  a  view  to  make  assign- 
ments of  terms,  or  with  a  view  ta  recover  or  defend  the  possesr 
don  at  law,  it  is  necessary,  from  some  or  other  of  the  causes 
above  stated,  either  to  prove  the  wiUs  of  deceased  trustees  of 
terms  in  other  courts,  or  to  take  out  administrations  to  ihdr 
effects.  The  proving  of  a  will  or  the  taking  out  of  administra- 
tion occasions  considerable  delay  in  every  transaction  in  which 
it  is  required,  and  the  expense  attending  it  is  a  serious  tax  on 
the  landed  proprietor;  and  it  is  obvious  that  the  extent  of  the 
evil  is  in  proportion  to  the  number  of  wills  or  administrations 
to  be  proved  or  taken  out. 


Note  (C)  p.  92. 

OF  APPORTIONMENT  OF  RENT. 

It  has  long  been  an  acknowledged  principle  of  law,  that  aa 
entire  contract  cannot  be  apportioned.  "  In  its  familiar  prao- 
tScal  application,"  observes  Mr.  Swanston,  (b)  **  the  principle 
seems  founded  on  reasoning  of  this  nature :  that  the  subject  <^ 


(b)  1  Swao.  Bep.  838. 
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^lie  contract  being  a  complete  event  constituted  by  tbe  per^ 
^V»rmance  of  various  acts,  the  imperfect  completion  of  the 
event,  by  the  performance  of  some  only  of  those  acts,  (as  ser- 
^ce  during  a  portion  of  the  specified  period,  navigation  to  an 
extent  less  than  the  voyage  undertaken,)  cannot,  by  virtue.of 
lliat  contract  of  which  it  is  not  the  subject,  afford  a  tide  to  the 
-virhole,  or  to  any  part  of  the  stipulated  benefit." 

As  a  consequence  of  this  principle,  if  a  lease  determined  by 
tlie  death  of  the  lessor,  before  the  appointed  day  for  payment 
of  the  rent,  no  one  could  claim  any  rent  for  the  fractional  pe- 
riod: an  integral  part  of  the  contract  being — occupation  of  the 
land  during  the  period  for  which  rent  was  to  be  paid.    To 
relieve  the  representatives  of  the  lessor  from  the  hardship  of 
this  rule,  it  was  enacted,  by  the  11  Geo.  II.  c.  19,  s.  15,  (c) 
that  where  any  tenant  for  life  should  happen  to  die  before  or 
'  on  the  day  on  which  any  rent  was  reserved  or  made  payable 
upon  any  demise  or  lease  of  any  lands,  tenements,  or  heredita* 
ments,  which  determined  on  the  death  of  such  tenant  for  life, 
the  executors  of  such  tenant  for  life  might,  in  an  action  on  the 
case,  recover  from  the  undertenant  or  undertenants  of  such 
lands,  tenements,  or  hereditaments,  if  such  tenant  for  life  died 
on  the  day  on  which  the  same  was  made  payable,  the  whole ; 
or  if  before  such  day,  then  a  proportion  of  such  rent,  according 
to  the  time  such  tenant  for  life  lived,  of  the  last  year,  or  quar- 
ter  of  a  year,  or  other  time  in  which  the  said  rent  was  growing 
due,  making  all  just  allowances. 

It  will  be  observed  that  the  apportionment  directed  by  the 
statute,  is  to  be  made  only  in  the  event  of  the  demise  deter- 
mining by  the  death  of  the  lessor  being  tenant  for  life.  If  the 
lessor  have  a  power  to  lease,  and  he  demises,  but  without 
observing  the  terms  of  the  power,  the  demise,  except  under 
special  circumstances,  (d)  wul  not  be  sustained  in  equity,  so  as 
to  bind  the  remainder-man,  as  if  it  were  a  valid  appointment ; 


(e)  The  preamble  is  in  these  words :— "  And  whereas  where  any  lessor  or 
landlord,  having  only  an  estate  for  life  in  the  lands,  tenements,  or  heredi. 
taments  demised,  happens  to  die  before  or  on  the  day  on  which  any  rent  is 
teserved,.or  made  payable,  such  rent,  or  any  part  thereof,  is  not,  by  law, 
recoverable  by  the  executors  or  administrators  of  such  lessor  or  landlord  ^ 
Bor  is  the  person  in  reversion  entitled  thereto,  any  other  than  for  the  use 
and  occupation  of  such  lands,  tenements,  or  hereditaments,  from  the  death 
of  the  tenant  for  life,  of  which  advantage  hath  been  often  tolcen  by  the  ma« 
dertenants,  who  thereby  avoid  paying  any  thing  for  the  same.'* 

id)  See  1  Swan.  867,  Q. 
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this,  therefore,  is    a  demise   within    the    statute,  {e) 
the  lease  of  a  tenant  in  tail,  not  conformable  to  the  em 
Statute,  32  Hen.  VIII.  c.  28,  is  held  to  be  a   demise  byi 
tenant  for  life  within  the  meaning  of  the  act.  (y)  j 

A  question  has  been  raised,  whether  a  tenant  pur  autre  xkt 
is  a  tenant  for  life  within  the  meaning  of  the  act:  that  he  ii 
within  the  mischief  of  the  act  is  admitted ;  {g)  and  it  has  beet 
contended,  that  he  is  within  the  act  itself,  (k)  The  words  cC 
the  act,  *'  upon  any  demise  which  determined  on  the  death  of 
such  tenant  for  life,  the  executors,  &c.,  of  such  tenant  for  liib 
may,  &c.,"  point  only  to  a  tenant  for  his  own  life;  but  the 
terms  of  the  preamble  are  more  general,  thoug^h  they  can 
hardly  be  hela  to  extend  the  enactment,  so  as  to  bring*  withiii 
it  the  case  of  a  tenant  pur  autre  vie*  The  inclination  of  the 
judges  of  the  present  day,  is  against  giving  effect  to  what  i$ 
called  the  eqmty  of  a  statute,  (t) 

It  has  also  been  questioned  whether  a  rector  is  a  tenant  for 
life  within  the  statute.  In  one  case  {k)  Lord  Eldtm  seems  to 
have  thought  that  he  was  not;  but  Sir  Thomas  Plumer,  in  com- 
menting on  that  case,  expressed  a  different  opinion,  intimating, 
that  the  demise  of  a  rector  may  be  fairly  considered  as  wit&m 
the  act  (t)  It  would  seem,  though  me  point  remains  un- 
decided, that  a  composition  for  tithes  is  not  apportionable.  (n) 

It  remains  to  be  observed,  that  taxes  and  qmt-rents  are  not 
made  apportionable  by  the  statute  between  the  representatives 
of  a  tenant  for  life  and  the  remainder-man.  (n) 

In  considering  several  of  the  cases  that  will  be  met  with  in 
the  books,  it  is  necessary  to  bear  in  mind,  that,  in  equity,  it  ii 
a  settled  rule,  that,  if  a  party  obtain  money,  which,  in  con- 


(e)  Clarkaon  t.  Lord  Scarborough^  \  Swan.  d54,  d;  Ex  parte  Smtfth,  ib. 
887,  366;  Symoru  ▼.  Symoru,  6  Madd.  207. 

(/)  Wh^fitld  V.  Pindar,  1781,  cited  2  Bro.  C.  C.  (J62 ;  fi  Vea.  BllAPagct 
▼.  Gee,  Ambl.  198;  1  Swan.  841,  n.  .  *■   -a 

(e)  Wykham  v.  Wykham,  8  Taunt.  816. 

(A)  Sir  William  Evana,  however,  has  warmly  urged,  that  the  language  of 
the  statute  does  not  admit  of  such  an  interpretation,  and  that  "  It  would  be 
much  better,  until  there  is  another,  to  let  the  inconvenience  remain  as  it  i% 
than  to  allow  the  assumption  of  that  judicial  legislation,  of  which  it  is  more 
easy  to  check  the  beginning  than  to  calculate  the  end."— jEmvw**  CoUecL  of 
StaJt,  voL  4,  p.  178. 

(i)  6  B.  &  C.  475 ;  4  M.  &  S.  118. 

(k)  Hawkins  v.  ICeUy,  8  Ves.  810. 

(0  2  Ves.  ac  Bea.  336. 

(m)  Aynsiey  v.  tVordtworth,  3  Ves.  &  Bm.  881. 

(n)  dutUm  V.  Chtg»Un,  10  Vas.  67. 
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science,  belongs  to  another,  he  is  bound  to  pay  it  to  him,  al* 
tliough  such  person  could  not  have  recovered  it  from  the 
individual  by  whom  it  was  at  first  paid.  It  was  upon  thi« 
principle,  that  Lord  Hardwicke  decided  the  case  of  ^aget  ▼. 
Gee,  (o)  which  has  been  followed  in  other  cases.  (/>) 

The  rule  that  an  entire  contract  cannot  be  apportioned, 
admits  of  several  exceptions,  besides  those  introduced  by  the 
statute.  In  this  place,  however,  it  will  be  necessary  to  notice 
only  that  class  of  cases  which  has  reference  to  rent;  and  this 
may  be  distributed  under  two  heads.  1,  Apportionment  by  act 
qf  the  parties;  and,  2 ,  Apportionment  by  act  of  God  or  of  the  law* 

1.  If  a  man  who  has  a  rent-service,  purchase  p^  of  the 
land  out  of  which  it  issues,  (q)  or  if  part  of  the  reversion  be 
Ranted  to  a  stranger,  the  rent-service  will  be  apportioned  ac« 
cording  to  the  value  of  the  land,  (r)     And  it  is  held,  that  the 
assignee  of  the  reversion  of  part  of  the  demised  premises  may 
sue  the  lessee  upon  such  covenants  as  run  with  the  land;  (s) 
but  he  cannot  take  advantage  of  a  condition,  for,  by  the  seve- 
rance of  any  part  of  the  reversion,  the  whole  conmtion  is  de- 
stroyed, (t)  Ii,  however,  the  grantee  of  a  rent-chargCf  purchase 
part  of  the  land  out  of  which  it  issues,  there  will  be  no  appoiv 
tionment,  for  the  whole  rent  is  extinguished;  (u)  but  he  may 
release  part  of  the  rent  to  the  tenant  of  the  land,  or  grant  part 
of  it  to  a  stranger,  without  extinguishing  the  entirety,  (v)     So, 
if  the  lessee  surrender  part  of  the  land  to  the  lessor,  uie  rent- 
service  will  be  apportioned,  (w) 

2.  If  part  of  the  land  be  so  surrounded  or  covered  with  the 
sea  that  it  cannot  be  enjoyed,  the  lessee  will  be  bound  to  pay 
only  a  proportionable  part  of  the  rent;  unless,  indeed,  he  has 
covenanted  to  pay  at  all  events,  (x) 

So  if  a  man  lease  land  of  which  he  is  seised  in  fee,  and  other 
land  of  which  he  is  tenant  for  life,  with  a  power  of  leasing  at 
an  entire  rent,  and  the  lease  as  to  the  lands  comprised  in  the 


(o)  Ambl.  198. 

(p)  HmMnn  ▼.  KeUy,  8  Ves.  808 :  Aymlts/  t.  fVordioorth,  2  Vet.  ft 

(9)  Litt.  ■.  222;  8  Rep.  105  {  Bac.  Abr.  tit.  "  RmU."  (M.) 

(r)  Co.  Litt.  148  a;  2  Inst.  504 ;  CoUin*  and  Harding*M  cate,  13  Rep.  68. 

(«)  Twynam  ▼.  Pickard,  2  B.  ft  A.  105;  32  Hen.  VIII.  c.  34,  s.  1. 

(t)  KJHgfWi  coMCt  4  Rep.  65 ;  and  see  Txoynam  y.  Pickard,  2  B.  ft  A.  112. 

(tt)  See  ante,  p.  866,  note. 

(v)  Co.  Litt.  148. 

(cp)  Co.  Litt.  148. 

(jr)  Bac.  Abr.  tit.  '*  £eirf*,**  (M)  2. 
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power  is  void,  the  terms  of  the  power  not  having  heen  d^ 
served,  yet  the  rent  will  be  apportioned,  the  demise  of  Ae 
lands  held  in  fee  being  good.(^) 

And  if  a  lessee  be  evicted  firom  part  of  the  lands,  by  a  tiflB 
paramount  to  that  of  the  lessor,  ne  is  bound  to  pay  only  aa 
apportioned  rent  for  the  residue,  (z) 

Several  other  cases,  under  both  these  general  heads,  wiH  he 
found  collected  in  Bacon's  Abr.  tit.  "  RentSy"  (M.) 

It  should  be  borne  in  mind,  that  no  apportionment  wHl  be 
binding  on  the  lessee,  unless  he  consent  to  the  amount,  or  it 
be  fixed  by  the  verdict  of  a  jury,  (a) 

For  a  more  elaborate  discussion  of  the  subject  adverted  to  in 
this  note,  see  the  Dissertation  by  Sir  W.  D.  Evans  appended 
to  his  translation  of  Pothier,  and  to  his  remarks  on  the  stat 
11  Geo.  II.  c.  19,  s.  XV.,  in  his  Collection  of  Statutes,  voL  4, 
p.  176;  Mr  Swanston's  note  to  Ex  parte  Smyth,  1  Swan. 
337 — 350 ;  and  Mr.  Jarman*s  Prec.  vol.  4,  p.  351 — 357. 


Note  (D.)  p.  209. 

OF  PROVING  PEDIGREES. 

The  rule  of  law  which  requires  that  to  establish  a  title  by 
descent,  the  inheritance  must  be  traced  from  the  person  who 
last  died  seised,  is  briefly  expressed  in  the  maxim,  sei$ma  faait 
itipitem.  In  practice,  this  rule  has  proved  a  fruitftd  source  of 
inconvenience  and  expense.  To  establish  the  ^^  actual  seisin*' 
of  the  ancestor,  it  must  be  shown  that  he  was  in  possession  ci 
the  property  in  question  by  himself,  or  a  tenant  for  years,  {b) 
or,  in  the  case  of  a  freehold  lease,  that  he  had  received  ren^ 
or  exercised  some  other  act  of  ownership,  (c) 

The  most  obvious  sources  of  evidence  of  actual  seisin  are 
leases  and  rent-rolls ;  and  from  the  necessity  of  the  case  the 


iy)  Doe  d,  Vaughan  ▼.  Meyler,  2  Mao.  &  Selw.  276 ;  and  sm  So^ 
Pow.  630. 

(c)  Co.  Litt.  148  b }  Stevenson  ▼.  Lombard,  2  Eaat,  576. 

(a)  Blinr.  CoUim,  4  Madd.  229;  S.  C.  1  Jac.  &  W.  426  j  S.  C.  9  B. 
&  A.  876  J  S.  C.  1  Dow  &.  Ry,  291  j  Bac.  Abr.  tit.  "  Bents,*'  (M)  8. 

{b)  Co.  Litt.  15  a,  243  a ;  3  Crui.  389.    Jayne  ▼.  Price,  5  Taunt.  826. 

(c)  First  Bep.  of  Real  Prop.  Com.  16. 
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C^urt  has  even  admitted  the  declarations  of  a  deceased  occu- 
pier that  he  held  the  property  in  question  under  the  ancestw 
as  sufficient  proof  of  seism,  (d)  Assessments  to  the  land  tax 
and  poor  rate  are  likewise  had  recourse  to  for  the  same  pur- 
pose ;  and  in  a  recent  case  (e)  it  was  held,  that  an  entry  in  the 
collector's  book,  showing  that  a  house  was  rated  in  the  namB 
of  a  particular  person,  is  good  proof  of  occupation  at  that 
time. 

.    The  necessity  of  proving  an  actual  seisin  is,  as  respects  any 

descent  taking  place  on  the  death  of  any  one  dying  after  the 

first  day  of  January  1834,  wholly  removed  by  the  3  &  4  W« 

IV.  c.  106,  s.  2,  which  enacts,  that  in  every  case  descent  shall 

be  traced  from  the  purchaser,  t.  e.  the  person  who  last  acquired 

the  land  otherwise  than  by  descent,  or  an  escheat,  partition^ 

or  inclosure ;  and  to  the  intent  that  the  pedigree  may  never 

be  carried  further  back  than  the  circumstance  of  the  case  and 

ihe  nature  of  the  title  shall  require,  it  is  provided  that  the 

person  last  entitled  to  the  land,  t.  e.  the  last  person  who  had  a 

right  thereto,  whether  he  did  or  did  not  obtain  the  possession 

or  the  receipt  of  ^he  rents  and  profits  thereof,  shall,  for  the 

purposes  of  this  act,  be  considered  to  have  been  the  purchaser 

thereof,  unless  it  shall  be  proved  that  he  inherited  the  same,  in 

which  case  the  person  from  whom  he  inherited  the  same  shall 

be  considered  to  have  been  the  purchaser,  unless  it  shall  be 

{»roved  that  he  inherited  the  same ;  and  in  like  manner  the 
ast  person  from  whom  the  land  shall  be  proved  to  have  been 
inherited,  shall,  in  every  case,  be  considered  to  have  been  the 
purchaser,  unless  it  shall  be  proved  that  he  inherited  the 
same. 

Having  (when  necessary)  established  the  actual  seisin  of  the 
ancestor,  the  next  step  is  to  prove  that  he  died  "  intettate'*  as 
to  the  estate  in  question.  If  the  ancestor  died  without  having 
made  any  will,  the  grant  of  letters  of  administration  to  his  per- 
sonal representatives  will  raise  the  presumption  of  his  in- 
testacy ;  ij')  if  he  lefr  a  will,  then  the  absence  of  any  specific 
or  residuary  devise  of  the  property  will  have  the  like  efiect. 

According  to  the  "  practice  of  conveyancers^"  (g)  the  pro- 


(d)  PeaetabUcL  Uncle  v.  Wataon,  4Ttmni,  16;  DavU»Y,  Pierce,  2  T.R. 

»8. 

(e)  Doe  d.  Smith  v.  Cartwright,  1  By.  &  Moo.  62;  S.  C.  1  Car.  &  P.  218. 

(/)  If  the  alleged  intestate  died  abroad,  and  the  descent  is  recent,  addi- 
tional evidence  should  be  called  for.  See  CoUin  r .  Fraaer,  1  Hafl^.  Scd. 
Rep.  107. 

{g)  See  Barnard.  Ch.  Itepv  63  -,  2  Eden,  64  j  S  BUgfa,  290. 
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bate  or  grant  of  letters  of  administration  is  sufficient  evideoee 
of  the  **  death'*  of  the  testator  or  intestate ;  and  in  peerage 
cases,  where  better  evidence  could  not  be  adduced,  the  gnat 
of  letters  of  adminisfaration  has  been  received  for  that  pur- 
pose, {h)  The  courts  of  law  and  equity  generally  require  more 
direct  evidence  of  death,  (i)  unless  from  the  circumstances  of 
the  case  better  proof  cannot  be  given,  (j)  The  register  of 
burial  affords  the  best  proof  that  the  party  is  dead. 

Having  proved  the  seisin,  intestacy,  and  death  of  the  an- 
cestor, the  next  step  is  to  establish  the  "  heirthip"     It,  for 
example,  the  person  alleged  to  be  heir  claims  as  the  "  eUktt 
Mon,**  his  <'  seniority"  may  be  proved  by  an  affidavit  of  some 
member  of  the  family;  and  to  establish  his  '' legitimacy,*' it 
must  be  shown  that  he  was  bom  in  wedlock ;  for  this  purpose 
the    conveyancer   is    generaUy  satisfied  with   the   evidence 
afforded  by  the  register  of  the  marriage  of  the  parents^  and  of 
the  baptism  of  the  son.  The  fact,  however,  that  an  individual  is 
bom  in  lawfiil  wedlock  is  not  conclusive  evidence  of  his  legiti- 
macy;  it  is  presumption  only.  <'  The  fact,"  says  Lord  Redesdaie, 
"  that  any  child  is  the  child  of  any  man,  is  not  capable  of 
direct  proof,  and  can  only  be  the  result  of  presumption ;  un- 
derstanding by  presumption,  a  probable  consequence  drawn 
from  facts,  (either  certain  or  proved  by  credible  testimony,) 
by  which  may  be  determined  the  truth  of  a  fact  alleged,  but 
d  which  there  is  no  direct  proof.'' (A)    This  presumption  may 
be  rebutted  by  circumstantial  evidence,  t.  e.  by  evidence  ot 
those  circumstances  which  usually  accompany  facts ;  from  the 
proved  existence  of  which  circumstances  both  law  and  reason 
infer  the  existence  of  the  facts  themselves.  (/)    This  subject 
is  very  luminously  discussed  by  Lords  Etdon  and  Redesdale  in 
their  opinions  in  tiie  Banbury  Peerage  Case,  to  which  the 
student  is  referred. 

In  substantiating  a  pedigree,  it  is  important  to  bear  in  mind 
that  parish  registers  prove  only  the  time  and  place  of  baptism, 
the  time  and  place  of  marriage,  and  the  time  and  place  of 
burial.    If,  therefore,  the  time  or  place  of  birth  is  recorded, 


(h)  Minutes  of  Eyidence  in  the  Banbury  Peeragt  Cate,  p.  130,  and  in 
tlie  KUtmorey  Caae,  p.  10. 
(<)  Thompson  ▼.  Donalcbon,  8  Esp.  88  j  Clayton  t.  Grtshain,  10  Vef. 

{J)  French  ▼.  French,  I  Dick.  268. 

(k)  Banbury  Peerage  Cate,  Le  Marchant,  p.  487. 

(0  Banbury  Peerage  Caee,  Le  Msrcluuit.  p.  400. 
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Etbifl  is  not  legal  evidence  of  that  fact,  because  to  register  it  is 
3AOt  the  du^  of  the  minister,  (m)    Parish  registers  are  con- 
asidered  by  the  Courts  in  the  light  of  records,  and  a  verified 
copy  is  admissible  in  evidence,  (n)    But  in  questions  of  peer- 
iwtge,  the  original  register,  or,  if  that  cannot  be  produced, 
i£e   transcript  deposited  with  the  bishop  of  the  mocese,  is 
I  generally  required,  (o)    In  the  Gardner  Feeraee .  Case,  how- 
eirer,  this  rule  was  not  adhered  to.    To  prove  the  marriage  of 
Il«ord  Gardner  at  Madras,  a  book  brought  from  the  secre- 
tary's office,  in  the  East  India  House,  and  containing;  a  list 
o£  marriages  and  burials  at  Madras  authenticated  by  ue  sig* 
natures  of  the  officiating  clergymen,  was  produced.    It  ap- 
peared in  evidence  that  this  book  consisted  of  separate  sheets, 
copied  from  the  original  register  in  India,  and  transmitted  from 
time  to  time  to  the  East  India  House.    Upon  its  being  shown 
that  the  list  containing  the  entry  of  Lord  Gardner's  marriage 
-WBS  in  fact  transmitted  from  India,  (and  this  was  principafiy 
proved  by  the  accompanying  dispatch  of  the  secretary  to  the 
^vemment,)  and  that  the  clergyman  whose  name  was  affixed 
thereto  did  at  the  time  when  the  alleged  marriage  was  solem- 
nized, officiate  at  Madras,  the  marriage  was  considered  as 
proved.  (/?) 

There  are  various  other  sorts  of  registers  recording  births, 
marriages,  or  deaths ;  but  not  being  considered  as  public  docu- 
ments coming  from  official  custody,  they  are  of  no  greater 
authority  in  matters  of  evidence  than  mere  private  memoranda. 
Of  this  class  are  Fleet  books,  {q)  Guernsey  registers,  (r)  regis- 
ters in  an  ambassador's  chapel,  {$)  dissenters'  registers  at  Dr. 


(m)  Wihenv.  Zaw,  8  Stark.  N.  P.  C.  68  j  Rexy,  Clapham,  4  C.  &  P.  29} 
JUx  V.  North  Pethtrtoh,  5  B.  &  C.  508. 

(n)  Birt  v.  Barlow,  Dougl.  174. 

(o)  Minutes  of  Evidence  In  the  Marchnumt  Peereige  Case,  p.  5,  snd  in  the 
KiUmorey  Case,  p.  10. 

{p)  Minutes  of  Evidence  in  the  Gardner  Peerage  Ca$e,  p.  16.  It  is 
stated  that  the  lists  of  marriages  and  births  in  the  boolc  above  mentioned 
extend  as  far  back  as  1709,  p.  99.  Mr.  Le  Marchant's  Ben.  p.  6,  is  not 
sufficiently  explicit  on  the  subject  adverted  to  in  the  text,  and  this  led  Mr. 
Amos,  in  one  of  his  admirable  lectures  on  proving  pedigrees  (inserted  in 
Leg.  Ex.  vol.  ii.,  pp.  258—298)  to  observe  that  it  does  not  appear  dearly 
whether  it  was  the  original  register.  On  examining,  however,  the  Minutes  of 
Evidence  taken  before  the  Committee  of  Privileges,  I  find  it  expressly  stated 
that  the  document  produced  was  a  copy  only  of  the  register  in  India. 

iq)  Read  v.  Passer,  1  Esp.  218  i  16  Ves,  69. 

(r)  Huet  V.  Le  Mesurier,  1  Cox,  276. 

(«)  Leader  v.  Barry,  1  Esp.  868. 
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WilHams's  library  in  Red  Cross  Street,  and  Quakers'  r^islcB 
at  Devonshire  House,  (t)  Even  as  mere  private  memoran^i 
the  Fleet  books  especially  ought  to  be  received  with  coolki 
They  were  kept  at  the  alehouses  and  brandy  shops  in  tlie 
neighbourhood  of  the  Fleet  Prison  by  clergymen  who  eithcc 
were  obliged  to  reside  within  the  rules,  or  who  lived  in  the  houses 
of  brandymen'^  and ''  victuallers/' their  partners  in  the  profit 
of  "  divinity-jobs.'^  A  curious  contemporaiy  account  of  these 
famous  marriage-mongers  is  inserted  in  the  note  below,  (i) 
Most  of  the  Fleet  books  were  purchased  by  the  govenunoit 
in  1821,  and  deposited  in  the  Consistory  Court  of  London. 
They  contain  original  entries  of  marriages,  solemnized  in  tfafl 
Fleet  Prison  and  rules  thereof,  from  1686  to  1754. 

Besides  producing  the  register,  it  is  necessary  to  "  identify' 
it,  that  is  to  say,  we  must  show  that  the  person  whose  bapCism, 
matriage,  or  burial  is  allied  to  have  been  registered,  is  die 
same  person  whose  name  appears  in  the  register.  Identity  of 
name  is  not  sufficient ;  identity  of  person  must  be  proved,  (a) 
To  establish  this  identity  is  frequently  a  task  of  great  difficulty, 


(«)  Ex  parte  Taylor,  1  Jac,  &  W.  4S3;   Newham  v.  Raithby,  1  FhiB. 
315  J   WhUtuek  y.  tVaters,  4  C.  &  P.  875. 

(()  **  From  an  inspectioD  into  the  seTeral  registers  for  marriageB  kepi  at 
the  several  alehouses,  brandy  shops,  &c.,  within  the  rules  of  the  Fleet 
Prison,  we  find  no  less  than  thirty,  two  couple  joined  together  from  Moodaf 
to  Thursday  last  without  licences,  contrary  to  an  express  act  of  Parliamest 
■gainst  clandestine  marriages,  that  lays  a  severe  fine  of  jfi^OO  on  the  nsini^ 
ter  so  offending,  and  ^100  each  on  the  persons  so  married  in  oontradictkm 
to  the  said  statute.  Several  of  the  above-mentioned  brandy«men  and  vic- 
tuallers keep  clergymen  in  their  houses  at  20*.  per  week  each,  hit  or  miss ; 
but  it's  reported  that  one  there  will  not  stoop  to  no  such  low  conditions,  baf 
makes  at  least  4^00  per  annum  of  divinity-jubs  after  that  maimer.  Tls 
pleasant  to  see  certain  fellows  plying  by  Fleet  Bridge  to  take  poor  sailorSi 
&c.,  into  the  noose  of  matrimony,  every  day  throughout  the  week,  and  tlieir 
clocks  at  their  offices  for  that  purpose  still  standing  at  the  canonical  hoiii« 
though  perhaps  the  time  of  day  be  six  or  seven  in  the  afternoon.**  Wtdtia 
Jeumali  1728 f  June  29th»  quoted  in  Burn**  Fleet  Reg.  p.  12.  Lord  Har^ 
i^cke*s  Act  (20  Geo.  II.  c.33,)  put  an  end  to  the  solemnization  of  marrlagei 
at  th^  Fleet,  May  Fair,  and  other  places  of  the  same  kind,  by  enacting  that 
any  person  solemnizing  matrimony  in  any  other  place  than  a  church  or 
chapel,  wi^out  banns  or  licence,  should,  on  conviction,  be  adjudged  guilty 
•f  felony,  and  be  transported  for  fourteen  years.  A  gossiping  account  of 
th^  introduction  of  this  act  is  given  in  Horace  Walpole's  Letters,  edited 
by  the  late  Lord  Dover,  and  in  his  memoirs  of  the  last  ten  yeara  of  the 
veign  of  Geo.  II.  A  mode  of  evading  the  act  was  soon  suggested  ;  for  it  is 
slated,  in  the  Gentleman's  Mag.  for  1760,  p.  30,  that,  at  Southampton,  voh 
•els  wer.e  always  ready  to  carry  on  the  trade  of  smuggling  weddings  by 
transporting  the  couple  to  Guernsey,  there  to  be  married.  The  price  of  sodt 
a  marriage  was  five  guineas.    Bum*s  Fleet  Beg,  19. 

(«)  Birl  TV  Bwrlqw,  Dougl.  162;  DraycoU  ▼.  Draycott,  12  Vtn.  Abr.  89, 
pi.  U. 


APPENDIX.  479 

Qing  for  much  assiduity  and  skill.  If  the  person  whose  re- 
Iter  is  to  he  identified  Uved  in  the  same  parish  in  which  the 
B;ister  is  found,  this,  if  consistent  with  other  circumstances, 
laeB  a  strong  presumption  in  favour  of  identity ;  and  if  he- 
les  tlie  identity  of  name,  the  description  of  paternity  corre- 
onds,  and  still  more,  if  to  this  he  added  the  name  of  his  trade 
*  occupation,  as  is  frequently  the  case  in  ancient  registers,  the 
jentity  will  he  sufficiently  proved.  Mr.  Amos^  in  one  of  his 
Lasterly  lectures  before  referred  to,  mentions  an  interesting- 
ircumstance  connected  with  the  present  subject,  which  will 
e  best  told  in  his  own  Words. 

"  I  liave,"  he  observes,  '^  been  collecting  some  memorials 
f  the  celebrated  Selden,  which  have  never  been  communicated 
D  the  public ;  and  this  led  me  to  search  the  parish  register  of 
be  parish  in  which  I  knew  he  was  bom,  and  where  the  house 
n  which  he  was  bom  is  now  to  be  seen,  with  an  inscription 
»ver  the  door,  carved  by  himself  when  a  boy.  I  find  in  the 
parish  register  of  Salvin^n,  near  Worthing,  '  John,  the  son 
of  John  Selden,  the  mimtreV  The  identityr  of  parish  and 
christian  name,  and  the  circumstance  that  the  date  must  be 
somewhere  near  the  time  of  Selden's  birth,  were  almost 
enough  to  satisfy  me  that  I  had  hit  the  right  entry ;  but  when 
I  found  '  son  of  John  Selden,  the  minstrel,*  I  immediately  re- 
cognized my  hero,  for  I  recollected  that  when  this  illustrious 
character,  to  whom  the  constitution  of  this  country  is  so  deeply 
indebted,  and  whose  learning  was  the  admiration  of  Europe, 
was  yet  a  young  Oxonian,  and  was  honoured  by  dining  at  Sur 
Robert  Alford's  table,  some  person  asked  the  knight  who  was 
that  remarkably  acute  lad  at  the  bottom  of  the  table  ?  T9 
which  Sir  Robert  replied,  *  he  is  the  son  of  the  minstrel,  whose 
fiddle  you  hear  in  the  haU.' " 

If  Registers  do  not  contain  the  necessary  proof,  recourse 
may  be  had  to  secondary  evidence;  such  as  engravings  on 
rings  worn  by  members  of  the  family,  inscriptions  on  tomb- 
stones or  coffin-plates,  and  entries  by  one  of  the  family  ill 
bibles,  missals,  prayer-books,  almanacks,  {x)  or  indeed  in  any 


(«}  VowUay.  Young,  13  Ves.  144}  WhUlockey.  Baker,  lb.  514;  2  Str. 
1151}  Herbert  ▼.  Tuckal,  T.  Raym.  84;  Goodright  ▼.  Mon,  Cowp.  591) 
Berkeley  Peerage  Case,  4  Campb.  401 ;  Minutes  of  Evideoce  in  the  JDe 
LMc  Peerage  Case,  pp.  121,  122,  135.  Ryder  ▼.  Malbone,  cited  in  2  fiuM. 
aad  M.  169.    Kidney  ▼.  Cockbum,  ibr  167. 
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other  book;  for  tiie  competeficy  of  such  evidence  does  not  6^ 
pend  on  the  kind  of  book  in  which  the  entries  are  maic^ 
though  the  credit  to  which  it  is  entitled  may  be  much  affectsl' 
by  that  circumstance.  Old  pedigrees  hung  up  in  the  faaaSf 
mansion,  (y)  or  found  in  the  family  archives,  {z)  recitals  k 
family  deeds  and  wills  have  frequently  been  received;  (a)  but 
an  abstract  of  title  has  been  rejected.  (6) 

The  principal  means  of  proving  ancient  pedigrees  is  by  oU 
records,  and  mquisitions  post  mortem,  '*  Perhaps,"  said  Lord 
Ef^on,  (c)  "  while  the  feudal  tenures  prevailed,  with  the  andegt 
inquisitions,  as  inquisitions  post  mortem,  opportunities  of  estab- 
lishing pedigrees  were  afforded,  much  superior  even  to  the 
modem  means  by  the  register  of  baptisms.  The  heads  of  &• 
milies  upon  those  occasions  made  solemn  declarations,  which 
were  matter  of  record;  and  threw  a  great  light  upon  qne*- 
tions  of  inheritance."  It  must  not,  however,  be  inferred  nora 
these  remarks  that  inquisitions  are  decisive  evidence.  In 
the  claim  of  the  Earl  Powis,  two  inquisitTons  were  produced 
expressly  contradicting  each  other,  (d) 

In  some  cases  old  parish  books  may  afford  evidence  on  ques- 
tions of  pedigree.  Thus  the  date  of  Caxton's  burial  was  nxed 
by  a  charge  of  twenty  pence  for  two  torches  and  four  tapen, 
used  at  his  funeral,  entered  in  one  of  the  parish  books  (h  St 
Margaret's,  Westminster,  (c) 

Other  sources  of  evidence  are  the  ancient  books  of  the  Et" 


(y)  Goodrightr.  Moss,  Cowp.  691, 

(s)  Minutes  of  Evidence  in  the  Dc  UBU  Peerage  Caae,  p.  165  Jfimlc- 
tOH  ▼.  AtSomey'General.  2  Rom.  &  M.  147. 

(a)  Doe  d.  Johnson  ▼.  Lord  Pembroke,  11  East.  505.  13  Yes.  614;  10- 
nates  of  Evidence  in  the  De  Vide  Peerage  Caae,  pp.  IKi,  127$  Mimitct  of 
Evidence  in  the  Banbury  Peerage  Case,  pp.  6. 1 17. 

(6)  Minutes  of  Evidence  in  the  Banbury  Peerage  Case,  p.  142. 

(c)  18  Ves.  148. 

(d)  Minutes  of  Evidence  in  the  De  VMe  Peerage  Case,  p.  128. 

(e)  To  the  local  historian,  and  even  to  the  Political  Ebonomist,  old  Parish 
Books  may  not  be  without  value.  They  frequently  contain  very  ciuions 
entries.  In  one  which  I  have  lately  examined,  I  find  it  stated,  under  the  date 
of  1889,  that  Uie  Churchwardens  attended  the  Quarter  Sessions,  aud  treated 
the  Justices  with  a  quart  of  wine  and  sugar,  which  cost  twelve  pence ;  and  In 
another  place,  that  they  bestowed  upon  the  vicar  and  his  wife  a  quart  of  wine 
and  sugar,  which  cost  ten  pence,  under  the  date  of  1646,  there  Is  an  entiy 
to  the  effect  that  a  meeting  was  held  by  the  thirty  men  of  the  parish,  and  it 
was  ordered  that  no  churchwardens  should  thereafter  expend  upon  the  mi- 
nister,  who  should  preach  on  exercise  days,  and  themselves,  more  thstn  three 
riiillings  and  four  pence.  The  price  of  articles  of  husbandry  is  alao  llr»- 
qaently  stated  with  great  particularity. 


APPENDIX.  48  \ 

tdds*  Office  and  their  VisUaHon-bookt  qfcountiet,  (a)  In  the  D^ 
Ldsle  Peerage  case,  a  hook  called  "  the  Earl  Marshal's  hook" 
nras  oifiered  in  evidence,  hut  the  counsel  were  informed,  that 
llie  house  had  made  this  distinction  in  receiving  as  evidence, 
books  from  the  Heralds'  College ; — ^that  when  those  hooks  con* 
tained  the  suhstance  of  the  information  ohtained,  in  conse- 
quence of  inquiries  which  were  made  under  judicial  authority 
Tirhen  the  heralds  were  in  the  hahit  of  travelling  round  the 
country,  and  examining  the  witnesses,  they  are  admissihle  in 
evidencey  and  had  heen  produced  in  Committees  of  Privilege ; 
but  that  when  this  practice  ceased,  and  the  hooks  were  mere 
entries  of  that  which  parties  had  chosen  to  have  registered, 
without  any  due  authority  heing  shown  for  the  entry,  they 
are  inadmissihle.  (6) 

It  remains  to  he  ohserved  that,  contrary  to  the  usual  policy 
of  the  law,  "  heamav"  evidence  is  admissihle  in  cases  of  pedi- 
gree. "  It  is  admitted,"  to  use  the  language  of  Mr.  Burke, 
**  from  necemfy,  to  accommodate  human  affairs,  and  to  pre- 
vent that,  which  courts  are  hy  every  possihle  means  instituted 
to  prevent,  a  failure  of  justice."  (c) 


(«)  See  Sir  W.  D.  Evans's  Potkier,  yol.  2,  p.  I<t3,  and  PhiWpt  on  Ev. 
Tol.  1,  p.  421.  The  first  commisaion  for  yisitatlon  was  issued  in  the  twenty* 
first  year  of  Hen.  VIII.  and  the  last  in  the  second  of  James  II. 

(b)  Minutes  of  Evidence  in  the  De  L'Me  Peerage  Cxue^  (13  April, 
1826),  p.  12. 

(c)  Burke's  Works,  vol.  14,  p.  880.  "  In  ancient  times/*  he  observes, 
**  It  has  happened  to  the  law  of  England  (as  in  pleading,  so  in  matter  of 
evidence,)  that  a  r^d  strictaess  in  the  application  of  technical  rules,  has 
been  more  observedf  than  at  present  it  is.  In  the  more  early  ages,  as  the 
minds  of  the  Judges  were  in  general  less  conversant  in  the  affairs  of  the 
world,  as  the  sphere  of  their  Jurisdiction  was  less  extensive,  and  as  the 
natters  which  came  before  them  were  of  less  variety  and  complexity,  the 
rule  bdng  in  general  right,  not  so  much  inconvenience  on  the  whole  wae 
found  from  a  literal  adherence  to  it,  as  might  have  arisen  from  an  endeavour 
towards  a  liberal  and  equitable  departure,  for  which  further  experience,  and 
^more  continued  cultivation  of  equity  as  a  science,  had  not  then  so  ftilly 
prepared  them.  In  those  times,  that  Judicial  policy  was  not  to  be  con- 
demned.  We  find  too,  that  probably  from  the  same  cause,  most  of  their 
doctrine  leaned  towards  the  restriction;  and  the  old  lawyers  being  bred, 
eocording  to  the  then  philosophy  of  the  schools,  in  habits  of  gleat  subtilty 
and  refinement  of  distinction,  and  having  once  taken  that  bent,  very  great 
oeuteness  of  mind  was  displayed  in  maintaining  every  rule,  every  maxim, 
every  presamption  of  law  creation,  and  every  fiction  of  law,  with  a  puncti- 
Uous  exactness }  and  this  seems  to  have  been  the  course  which  laws  have 
taken  in  every  nation.  It  was  probably  flrom  this  rigour,  and  from  a  sense 
of  Its  pressure,  that,  at  an  early  period  of  our  law,  fitr  more  causes  of  cri- 
minal Jurisdiction  were  carried  into  the  House  of  Lords,  and  the  Council 
Board,  where  laymen  were  Judges,  than  can  or  ought  to  be  at  present; 

*'  Km  the  bniiness  of  courts  of  equity  became  more  enlarged,  and  more 
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•  ^ 

In  admitting  tnich  evidence,  however^  the  courts  lunre  Ui 
down  certain  subsidiary  rules  in  order  to  guard  against  iSbt 
danger  of  fabrication  and  falsehood,  and  which  must  be  strict 
adhered  to.  In  an  elaborate  judgment  recently  deliyend 
by  Lord  Brotigham,  this  subject  is  very  fully  discussed.  "  To 
«dmit  hearsay  evidence  in  pedigree,"  observes  his  Lordship,  (^ 
"  you  must,  by  evidence  dehors  the  declarations,  connect  die 
person  making  them  with  the  family.  But  I  cannot  go  the 
Ienyi;h  of  hol£ng,  that  you  must  prove  him  to  be  connected 
with  both  the  branches  of  the  family,  touching  which  his  d^ 
daration  is  tendered.  That  he  is  connected  with  the  famOy  is 
sufficient :  and  that  connection  once  proved,  his  declaratiaDS 
are  then  let  in  upon  questions  touching  that  family;  not  decla- 
rations of  details  which  would  not  be  evidence,  {King  ▼.  ErUk, 
8  East,  539),  but  declarations  of  the  nature  of  pedigree,  that  'u 
to  say,  of  who  was  related  to  whom,  by  what  links  the  rela- 
tionship was  made  out,  whether  it  was  a  relationship  of  ccm- 
sanguinity  or  of  affinity  only,  when  the  parties  died,  {Kidnty 
V.  Cockbum,  2  Russ.  &  M.  167.),  or  whether  they  are  actu- 
ally dead;— every  thing,  in  short,  which  is,  strictly  speaking 
matter  of  pedigree,  may  be  proved  as  matter  relating  to  the 
condition  of  the  family,  by  the  declarations  of  deceased  persons 
who,  by  evidence  dehors  those  declarations,  have  been  previ- 
ously connected  with  the  family  respecting  which  their  decla- 
rations are  tendered."  *'  But  is  there  no  further  restriction 
touching  the  subject  matter,  and  touching  the  manner  in  whi<^ 
the  declaration  is  made  ?  Clearly  there  is,  and  nothing  can  be 
more  satisfactory,  or  more  consistent  with  good  sense,  or  with 
legal  principle  and  decided  cases,  than  the  summary  of  the 
doctrine  given  by  Lord  EUHon,  in  Whitlocke  v.  BakeTf  (13  Ves. 
'5ll.)  His  Lordship  there  observes,  that  the  admissibility  of 
such  evidence  is  founded  upon  the  presumption  that  the  words 
given  in  evidence  are  the  natural  effiision  of  the  party,  upon 


methodical;  as  magistrates,  for  a  long  series  of  jewBt  presided  in  the  Ooort 
of  Chancery,  who  were  not  bred  to  the  common  law}  as  commerce,  with  its 
advantages  and  its  necessities,  opened  a  G<Mnmunication  more  largely  witb 
other  countries ;  as  the  law  of  nature  and  nations  (always  a  part  of  the  law  of 
England)  came  to  be  cultivated)  as  an  increasing  empire}  as  new  views  and 
new  combinations  of  things  were  opened,  this  antique  rigour  and  OYer-dooe 
severity,  gave  way  to  the  accommodation  of  human  concerns,  for  whlck 
rules  were  made,  and  not  human  concerns  made  to  bend  to  them.*'— Juywrt 
fi-om  the  CommUtee  appointed  to  intpect  the  Lord$*  Journals,  Burke*! 
Works,  vol.  14,  pp  374-476  ^  ^  ,^^ 

{d)  Mionkton  v.  Attamey^General*  2  Ross.  &  M.  loo. 
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occasion  when  his  mind  stands  even,  without  bias,  to  ex* 
the  truth  or  to  fall  short  of  it.  I  entirely  agree  that  th^ 
must  be  the  natural  efiusion  of  the  party,  and  that,  ge- 
Tally  speaking,  he  must  have  no  bias  upon  his  mind.  But 
here  there  must  be  a  limit.  It  will  be  no  valid  objection 
such  evidence  that  the  party  may  have  stood,  or  thought  he 
stood  (for  that  would  equsdly  bias,)  in  pari  casu  with  the  party 
tendering  the  declaration,  and  relying  upon  it  for  the  purpose 
o^"  liis  own  contention;  for  it  has  been  decided,  that  although 
the  party  deceased,  whose  declaration  you  are  giving  in  evi- 
dence, was  in  pari  casu,  and,  if  he  had  been  living,  might  have 
stood  in  the  shoes  of  the  party  who  tenders  his  declaration  in 
evidence,  that  is  not  sufficient  to  exclude  if 

*'  With  the  exception  of  what  is  said  in  Druntmond's  case, 
(1  licach's  Cr.  Ca.  378,)  where  the  evidence  was  clearly  inad- 
missible upon    other  grounds,  I  can   find    no    warrant  for 
asserting  that  if  you  tender  the  evidence  of  a  man  by  way  of 
hearsay  in  a  case  of  pedigree,  (and  of  such  cases  only  I  am 
now  speaking,)  that  evidence  is  inadmissible  when  it  comes 
from  a  person  who  stood  in  pari  casu  with  the  party  tendering 
it.     Lord  Tenterden  in  Doe  v.  Turner ,  (1  Ry.  &  Mo.  142,) 
states  the  law  to  be  directly  the  other  way,  and  he  refers  to  a 
peerage  case  in  the  House  of  Lords,  where  the  declarations  of 
a  deceased  husband  were  given  in  evidence  on  the  part  of  his 
uofn,  although  the  husband  was  so  far  in  pari  casu  with  the 
claimant,  that  if  tbe  son  was  entitled  to  the  peerage  then,  the 
husband  ought  to  have  been  a  peer  likewise.    A  stronger  in- 
stance of  similarity  of  situation  than  this  can  hardly  be  con- 
ceived, and  the  case  certaialy  seems  to  go  a  great  way.    But 
without  pronouncing  an  opinion  upon  that  decision,  it  is  per- 
fectly settled,  both  upon  reason  and  authority,  that  the  rule 
cannot  be  so  far  restricted  as  to  exclude  evidence,  on  account 
of  the  bias  supposed  to  operate  on  the  person  making  the  de- 
daration,  in  consequence  of  his  being  in  the  same  situation, 
touching  the  matter  in  contest,  with  the  party  relying  upon 
that  declaration." 

'*  One  restriction,  however,  clearly  must  be  Imposed:  the 
declarations  must  be  ante  litem  motam.  If  there  be  lis  mota^  or 
any  thing  which  has  precisely  the  same  effect  upon  a  person's 
mind  wim  Utis  cantettatio,  (e;  that  person's  declaration  ceases 

(e)  "  Not  merely  after  the  commeneement  of  the  suit,  but  after  the  dls- 
pate. hat  arisen,  that  is  the  primary  meaniof  of  the  word  lU,**-~Per  Imw 
rtncc  /.,  4  Campb.  411. 
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to  be  admissible  in  evidence.   It  is  no  longer  what  Lord 
calls  a  natural  efiusion  of  the  mind." 

In  conclusion  we  may  add,  that  the  admissibility  of  hean^ 
evidence,  does  not  depend  on  its  being  of  the  first  d^ree.  Tlie 
declarations  tendered  in  evidence  may  either  refer  to  what  tlie 
party  knew  of  his  own  knowledge,  or,  as  is  much  more  fre- 
quently the  case,  to  what  he  had  neard  from  others  to  whom, 
he  gave  credit  {f) 


Note  (£.)  p.  363. 
OF  TENANT-RIGHT  OF  RENEWAL. 

It  having  been  usual  for  the  crown,  the  church,  and  other 
corporations  to  favour  their  old  tenants  by  granting  them  a  re- 
newal of  their  leases  in  preference  to  strangers,  this  preference, 
almost  invariably  recurring,  originated  the  idea  of  something 
like  property,  wmch  is  called  a  tenarU-right  of  renewal.  In  Scot* 
land,  a  similar  right  obtains  under  the  name  of  <'  kindUe;"  and 
it  is  stated,  by  Dr.  Jamie$on,  that  sixty  or  seventy  years  aso,  if 
one  took  a  farm  over  the  head  of  another  who  had  a  kindUe  to 
it,  this  was  reckoned  as  unjust  as  if  he  had  been  the  real  pro* 

Srietor.  Mr.  Ross,  an  able  writer  on  conveyancing  and  leeal 
iligence,  conceives  that,  but  for  the  Reformation,  the  kindlia- 
tenants  or  rentallers  of  Scotland  would  have  ultimately  ac- 
quired all  the  rights  of  the  English  copyholder.  The  church- 
men, foreseeing  the  storm  that  was  gathering,  "  feued,  sold, 
and  disponed  upon''  as  much  of  their  land  as  they  conveniently 
could.  So  soon  as  the  church  lands  fell  into  the  hands  of  the 
ministers  of  reform,  the  old  rentallers  were  threatened  with 
removal.  To  irritate,  however,  so  large  a  body  of  the  people, 
by  at  once  expelling  tiiem  from  their  farms,  was  too  hazardous 
a  step.  But  tnat  woich  could  not  with  safe^  be  accomplished 
at  once  by  some  general  measure,  was  e£^cted  by  slow  de- 


(/)  Hbnkton  ▼.  AttomeV'Oeneral,  2  Rnu.  ft  M.  166 ;  Athd  t.  JUh^ 
humham.  Bull.  N»  P.  296 ;  Doe  d.  FutUr  ▼.  Randall,  2  Mo.  &  P.  20.  Tim 
diettau  in  Johnaon  v.  Laxoton,  2  Bing,  88,  tiMt  the  Court  will  r^ect  beftnar 
np«o  hearsay,  or,  as  the  learned  Judg^  ezpreiaed  it,  '*  hearsay  two  dett>»  ia^ 
flearljr  not  supporttd  by  authority. 
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•^rees;  and  the  rentallers  were  at  last  obliged  either  to  leave 
their  farms,  or  turn  their  rentals  into  feus,  rendering  douhle 
their  accustomed  services,  (g) 

In  France,  before  the  revolution,  a  similar  tenant-right  or 
Idndlie  existed;  and  no  churchman  could  grant  a  lease  to  any 
one  but  the  old  tenant,  unless  he  had  refused  to  accept  a 
renewal. 

By  the  law  of  England,  however,  the  right  of  renewal,  (as  it 
is  ciuled,)  is  merely  nominal  on  the  part  of  the  lord;  though^ 
firom  the  usage  ibeiore  alluded  to,  the  tenant  is  considered  aa 
having  an  ulterior  interest  beyond  his  subsisting  term.  Prai* 
carious  as  such  interest  is,  for  it  amounts  to  a  mere  chandBj 
yet  it  has  become  a  ftmd  for  settlements  of  every  kind,  for 
mortgages  and  other  securities;  and  is  subjected  to  the  same 
limitations,  and  applied  to  the  same  provisions  as  the  most 
permanent  interests,  (h) 

This  right  of  renewal  has  been  so  far  recognized  in  equity^ 
that  if  any  person  holding  &Jiduciaty  character:  e.  g,  execu- 
tor, (})  trustee,  (k)  ^ardian,  (/)  or  the  like,  avail  himself  of  hiB 
position,  and  obtain  a  renewal,  the  court  will  consider  it  as  a 
graft  upon  the  old  lease,  for  the  benefit  of  all  persons  benefi- 
cially interested  therein. 

The  same  principle  is  equally  applicable,  where  the  renewal 
is  obtained  by  one  having  only  a  partial  interest  in  the  old 
lease,  e.  g.  tenant  for  life,  {m)  mortgagee,  (n)  joint-tenant,  (o) 
copartner,  (p)  or  the  like.  And  the  rule  is  not  relaxed  wheie 
the  renewed  lease  comprehends  other  property,  in  addition  to 
the  premises  previously  demised:  all  persons  interested  in  the 
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r)  See  Bou*s  Lecture*  on  the  Law  of  Scotland,  yol.  2,  p.  479. 

(A)  4  Bac.  Abr.  800,  891.  tit.  Leases,  (U.)  and  see  Mr.  Hargrave's  argo. 
nent  for  the  appellant,  in  Lee  v.  Femont  5  Bro.  P.  C.  10 ;  and  Co.  LitU 
290  b.  n.  249,  a.  ix.  by  Mr.  Butler. 

(i)  Luckin  ▼.  Rmhioorth,  2  Ch.  Rep.  113,  S.  G.  Finch's  Bep.  392;  Anon, 
3  Ch.  Ca.  207.  > 

(k)  Ruch  ▼.  Sandford,  (commonly  called  the  Run^itrd  Market  Catt/ 
Selw.  Ca.  Ch.  61 ;  Griffin  ▼.  Griffin^  1  Sch.  &  Lef.  862  j  Mulvany  ▼.  DiUom 
1  BaU  &  B.  409. 

(2)  4  Bac.  Abr.  891. 

(m)  BowUt  ▼.  SUwartt  1  Sch.  &  Lef.  209;  Randall  ▼.  Ru$$eU,  8  Mertv. 
195. 196:  Hardman  ▼.  Johmon,  ib.  347;  Tcuter  r.  Marriott^  Am  .^  068; 
Rem  y.  Chichester,  lb.  716;  8.  C.  1  Bro.  C.  C.  198  n;  Pickering  ▼.  oKowkt, 
lb.  197}  OtoeH  ▼.  mUioffa.    Amb.  734;  S.  C.  1  Bro.  C.  C.  199  n. 

(n)  Fitzgerald  v.  Rainrford,  1  Bali  &  B.  37, 46;  4  Bac.  Abr.  8<9l« 

(o)  Ex  parte  Grace,  1  Bos.  8t  Pull.  376;  Exllick  ▼.  Flexney,  4  Bro.  C.  0. 
161  i  Palmer  y.  Young,  1  Vern.  276. 

ip)  Ftathentonehaugh  ▼.  Fentnck,  17  Ves.  298. 
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bid  lease  will  be  entitled  to  the  benefit  of  tbe  renewal,  w 
as  it  relates  to  tbe  property  originally  demised,  (q)  Nor 
an  under-lessee  for  ufe,  purchasing  the  interest  of  an  imme- 
diate lessor,  and  obtaining  from  the  superior  lessor  a  renewal 
of  the  lease  so  purchased,  be  exempted  from  the  applica- 
tion of  this  rule,  (r)  The  same  doctrine  has  been  applied 
even  to  a  stranger,  who,  to  the  prejudice  of  the  old  tenant; 
has,  by  undue  means,  obtained  a  renewal,  (s)  It  will  not  be 
irrelevant  to  add,  that  the  principle  is  the  same  where  the 
lease  expires,  and  the  tenant  becomes  only  tenant  from  year 
to  year,  (t) 

Attempts  have  frequently  been  made  to  bring  a  purchaser 
of  the  reversion  in  fee,  when  he  is  made  a  trustee  of  the  lease, 
or  has  a  partial  interest  in  it,  within  the  rule;  but  the  Court 
has  rightly  considered,  that  the  cases  are  not  analogous,  and 
that  there  is  no  ground  whatever  for  declaring  such  a  piur- 
chase  to  be  in  trust  for  those  who  had  nothing  at  all  to  do  with 
ihe  reversion,  (u) 

In  settlements  and  mortgages,  it  is  usual  to  provide  for  the 
payment  of  the  costs  of  renewal;  but  where  tlus  is  not  done, 
the  question  of  contribution  may  arise. 

With  reference  to  persons  having  particular  estates:  as  te- 
nant for  life,  reversioner,  remaindeivman,  or  the  like,  the  rule 
now  is,  that  such  persons  shall  contribute  to  the  payment  of 
the  expenses  of  renewal,  in  proportion  to  the  benefit  which 
each  derives  from  such  renewal,  (v)  There  is,  however,  one 
exception  to  this  rule,  viz.  where  the  tenant  for  life  is  the 
person,  or  one  of  the  persons,  for  whose  life  or  lives  the  lease 
IS  held«  Under  such  circumstances,  as  he  can  derive  no  be- 
nefit from  a  renewal,  it  seems,  that  he  cannot  be  called  upon 
..to  contribute  any  share  of  the  expenses,  (to) 

If  a  mortgagee  renews,  (which  he  may  if  the  mortgagor  n^- 


(g)  Giddingsr.  Oiddingn,  3  Run.  241,  257. 

(r)  adding*  v.  Giddingtt  ut  tup, 

(«)  Parker  t.  Brooke^  9  Ves.  583 ;  4  Bac.  Abr.  891. 

\t)  Jumts  T.  Dtarit  1 1  Ves.  383 ;  15  Ves.  236 ;  Randall  ▼.  Russell,  3  Meriv. 
190,  196.  That  tbe  interest  of  a  tenant  from  year  to  year  is  transmissible  to 
repreKentatives,  see  Doe  d.  ^ore  v.  Portert  3  T.  R.  18 :  1 1  Ves.  393 ;  15  Ves. 
241 ;  6  T.  R.  29-). 

(u)  fforris  v.  Le  Neve,  3  Atlc.  38;  RandsUl  t.  Russell,  8  Meriv.  190,  197; 
Bardman,  v.  Johnson,  ib.  347,  S52. 

**  (r)   White  V.  White,  9  Ves.  554;   AUan  t.  Backhouse,  2  Ves.  &  B.  79; 
Montfort  v.  Cadogan,  2  Meriv.  3 ;  17  Ves.  435  ;  19  Ve*.  636,  639. 

{w)  Vemey  v.  f^emcy,  Ambl.  88 :   Adderley  v.  Claxtring,  2  Bro.  C.  C. 
659;  S.C.  2C03C,  192. 
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Xects  to  do  so,)  the  costs  of  renewal  may  be  added  to  the 
l^rincipal  of  the  mortgage  with  interest,  (x) 

If  a  fund  be  provided  for  the  pa3nnent  of  the  expenses  of 
renewal,  the  rules  above  stated  do  not,  of  course,  apply,  (v). 

And  we  may  add  that,  if  the  estate  be  charged  with  an 
annuity,  the  annuitant  is  not  bound  to  contribute  towards  the 
expenses  of  a  renewal,  not  even  where  the  original  term  has, 
at  the  time  of  obtaining  a  renewal,  wholly  expired.  («) 


•     Note  (F.)  p.  448. 

OF  THE  ADMISSIBILITY  OP  PAPERS  TO  PROBATE. 

According  to  circumstances  a  paper  may  be  complete  or 
incomplete ; — complete,  when  it  is  apparent  on  the  face  of  the 
paper  that  the  testator  did  not  mean  to  do  any  further  act  to 
giye  it  validity ; — incomplete,  when  it  is  not  reduced  to  that  form 
in  which  the  deceased  purposed  to  leave  it  as  an  operative  tes- 
tamentary paper,  (a) 

Whatever  may  be  the  form  of  the  instrument  propounded, 
yet,  if  it  has  the  character  of  a  testamentary  paper,  to  be  con-r 
summated  by  death,  it  will  be  admitted  to  probate.  (6) 

In  Greene  v.  Proud,  (c)  a  deed  indented,  made  between 
father  and  son,  by  which  the  father  agreed  to  give  the  son  so 
much,  and  the  son  agreed  to  pay  certsdn  debts  and  sums  of 
money,  and  containing  expressions  of  a  testamentary  nature, 
it  was  held  that  such  an  instrument  was  entitled  to  probate. 

In  Shergold  v.  Skergold,  {d)  a  deed  of  gift  from  A.  to  B.,  in 
consideration  of  sixpence,  to  take  effect  after  the  death  of  A., 
was  held  to  be  a  wiU,  and  administration  was  granted  with  the 
deed  annexed. 


(x)  Lacon  r.    Mertins,  3  Atk.  4;  8.  C.  1  Wils.  8j  S.  C.   1  Ves.  812  j 
Manlove  v.  Ballt  2  Vern.  84. 

[y)  Milles  v.  MiUea,  6  Ves.  761 ;  Stone  ▼.  Theed,  2  Bro.  C.  C.  243. 

(z)  MaxToell  v.  AskCt  1  Bro  C.  C.  444  n. ;  Moody  v.  Maitftezu,  7  Vn. 
174;  but  see  2  Ball  &  B.  195. 

(a)  1  Hagg.  86 ;  Eccl.  Rep.  30. 

(6)  See  1  Phil.  9,  10,  218  j  2  Hagg.  247;  3  Hagg.  218,  and  the  cases 
above  cited. 

vc)  1  Mod.  117. 

(d)  Prerog.  1714,  cited  by  Sir  Jsitm  ITichoU  In  Tharoldv,  Thorold,  J  Phil* 
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In  Markwkk  v.  Tmflor(e)  a  deed  of  gift  from  one  of  aD  lis 
estates,  to  take  effect  after  death,  was  held  to  be  testameutaiyy 
and  a^inistration  with  the  deed  annexed  was  decreed. 

In  Corp  V.  Corp,  if)  a  paper,  styled  a  deed  of  gift,  and  com- 1 
tainingtestamentary  expressions,  was  held  to  operate  as  a  wifl. 

In  Thorold  v.  Thordid,  (g)  a  paper,  called  a  deed  of  gift,  not! 
bearing  a  stamp,  and  to  operate  after  death,  was  held  to  be 
testamentary. 

In  Rigden  v.  VaUier,  (h)  a  deed  by  which  property  was 
granted  among  children,  to  take  effect  after  payment  of  funeial 
expenses,  was  held  to  be  entitled  to  probate. 

In  Hickson  v.  Witham  and  oi/iers,  (i)  a  writing,  purportimr 
to  be  an  indenture,  but  declared  by  the  party  to  be  his  last  wiU 
and  testament,  and  by  which  he  ^ave  several  legacies,  and 
made  two  executors,  was  decreed  to  be  a  good  will. 

So  it  has  been  held,  that  the  assignment  of  a  bond  by 
indorsement,  (/[)  receipts  for  stock,  and  bills  indorsed,  ^'fbr 
Mrs.  Sabine  ;*'  (/)  letters,  (m)  marriage  articles,  (n)  proinissoiy 
notes,  and  notes  payable  to  executors  to  evade  legacy  duty ;  (o) 
Scotch  settlements  in  the  form  of  a  contract,  to  take  place  on 
the  death  of  one  of  the  contracting  parties,  (p)  unexecuted 
bonds,  (q)  paper  reciting  and  confirming  marriage  articles,  (r) 
a  **  memorandum,"  (s)  deed  poll,(^)  and  checks  on  banker8,(i#} 
are  admissible  to  probate. 


(e)  Prerog.  1722,  cited  by  Sir  John  Nicholl  in   Thorold  ▼.  Thorold,  at 

■op* 
(  f)  Prerog.  1798,  cited  by  Sir  John  NichoU,  in  Thorold^,  Thorold,  at  rap. 

Or)  1  Phil.  1. 

{h)  2  Ves.  Sen.  262 :  S.  C.  8  Atk.  731. 

(i)  Fin.  Rep.  195.  S.  G.  1  Ch.  Gas.  248 ;  Vln.  Abr.  tit.  "  Devi»e»*'  (A.  S.) 
pi.  6. 

{k)  Wui^are  ▼.  Down,  cited  by  Sir  John  NtchoU,  in  Meutermam  t. 
MabtrUy,  2  Hagg.  247. 

(<)  Sabine  v.  OoaUt  fb. 

(m)  DrybtUUr  v.  Hodges,  ib. ;  Manly  v.  Lafcin^  1  Hagg.  180 ;  J»»  tht 
goods  qf  DuTtn,  ib.  488 ;  Denny  v.  Barton^  2.  Phil.  576  ;  Habberfield  ▼• 
B'owning,  cited  in  MaUhem  ▼.  Warner,  4  Vea.  Jun.  200;  Cobboldw, 
Baas,  lb. 

(n)  Mamell  v-  WaJtUm,  cited  by  Sir  John  NichoU,  In  Masterautn  t. 
Uaberhi,  2  Hagg.  247. 

(o)  Maree  v.  Shute^  ib. 

(/>)  Hog^T.  Lashley,  cited  by  Sir  John  Nichnll,  in  Thorold  r.  Thorold, 
1  Phil.  11 ;  S.  G.  8  Hairg.  415,  n. 

(q)  Mattcrman  y.  Mab^^rly,  2  Hagg.  236. 

(r)  Walton 'v.  fro/^m,  14  Ves  ^\%. 

(s)  Dimey.  Munday,  1  8  id  862. 

\t)  Babergkam  v.  Vincent,  2  Ves.  Jun.  204,  281  j  Rigden  ▼.  VaUUr, 
3  Ves.  Sen.  2f>b,  258. 

Cu)  Bartholomew  v.  Henley,  8  Phlll.  817. 


APPENDIX*  489 

If  a  will  refers  expressly  to  another  instrument  already 

iivntten,  and  there  is  no  douht  of  the  identity,  such  instrument, 

when  necessary,  wiU  he  considered  as  part  of  the  will,  and  be 

oonstrued  as  if  incorporated  in  it.  (y)    And  here  we  may  re» 

xnark,  that  cases  have  occurred  where  a  clause,  introduced  hv 

fraud,  has  been  expunged ;  where  omitted  by  error,  supplied. 

Sut  in  all  cases  of  this  kind,  two  circumstances  must  occur : 

1  y  an  ambiguity  on  the  face  of  the  executed  instrument  itself; 

and  2,  the  means  of  obtaining  clear  and  indisputable  proof, 

that  the  insertion  or  omission  of  the  clause  was  contrary  to  the 

intention  of  the  testator,  (jr) 

Whenever  a  paper  is  manifestly  imperfect  and  unfinished, 
the  legal  presumption  is,  that  the  deceased  had  not  finally 
made  up  his  mind  then  to  dispose  of  his  property,  and  con- 
sequently such  a  paper  is  not  entitled  to  probate,  (y)    This 
presumption,  however,  may  be  rebutted  by  extrinsic  evidence, 
accounting  for  its  state,  by  showing  either  that  the  deceased 
uras  prevented  from  completing,  or  that  he  had  abandoned 
the  intention  of  finishing  it,  meaning,  that  it  should  operate  in 
that  very  form,  without  any  further  act.  (z) 

Accordingly,  it  is  held,  that  if  the  paper  propounded  is  un> 
finished,  yet  if  it  can  be  proved  that  it  contains  the  final  (a) 
intentions  of  the  deceased,  and  that  the  finishing  was  pre- 
vented by  inevitable  necessity,  or  the  act  of  GoS,  it  will  be 
admitted  to  probate.  (6) 


(o)  Miaham  ▼.  Duke  qf  Devonshire,  1  P.  Wmt.629 ;  2  Vet.  Jun.  228 1 
Molineux  v.  Molineux,  Cro.  Jac.  145;  Via.  Abr.  tit.  "DevUe,"  (A.  8.} 
Lord  Larudown^s  Ccue,  10  Mod.  99. 

(jr)  Trovers  and  Edgtll  ▼.  Miller,  3  Add.  226}  Bayldon  v.  Bayldon,  lb. 
233}  Fawcett  v.  Jone»,a  Pbill.434}  Drapery.  BUch,  1  Hagg.  674,  917 i 
Harriaon  ▼.  Stone,  2  Hagg.  637,  550 ;  SkadboU  t.  IVaugh  and  othert,  S 
Hagg.  570 }  Blackwood  r.  Darner,  cited  in  3  Phil.  458 ;  S.  G.  3  Add.  289. 

(y)  SaUerthwaUe  v.  SatterthwaiU,  8  Phil.  1,  lb.  628,  409}  Cimdyv* 
Medley,  1  Hagg.  140}  Jameaon  v.  Cook,  ib.  82  }  ib,  253. 

(s)  Per  air  John  NichoU,  in  Wood  v.  Medley,  1  Hagg.  670}  Fbmeanet* 
Gayfrere,  3  Phil.  409 ;  Forbee  ▼.  Gordon,  ib.  628. 

(a)  "  At  one  period,  before  the  law  and  its  principles  Dvere  correctly  lel* 
tied,  an  unfinished  paper,  coupled  with  sudden  deatli,  would  have  been 
established,  even  though  a  considerable  interval  had  elapsed  between  the 
vritlog  of  the  paper  and  the  death  of  the  testator }  bat  it  is  now  clearly 
settled,  that  in  respect  to  an  unftnlahed  paper,  though  followed  by  sadden 
death,  the  intenral  raust  be  accounted  for }  and  it  must  be  shown  that  th* 
testator  adhered  to  the  intention,  but  was  prevented  from  finishing  it." 
Per  Sir  John  NichoU,  in  Johnson  v.  Johnson,  1  Phil.  494, 495. 

(6)  Forbes  r.  Gordon,  3  Phil.  614}  Mustov.  Sutcliffe,i\i.  105}  Lewis'^* 
Lewis,  ib.  H)9}  Thomas  v.  Wall  and  otheis,  ib.  23 ;  Scott  ▼.  Rhodes,  1  Phil. 
12 ;  BustUngtoni.  Huntington,  2  Phil.  218 }  Jameson  ▼.  Cookt,  1  Hagg.  82  j 
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Again :  If  the  paper  propounded  is  unfinished,  yet,  if  it  can 
be  proved  that  it  contains  the  final  intentions  of  the  deceased, 
and  that  he  had  abandoned  the  intention  of  finishing  it,  mean- 
ing that  it  should  operate  in  its  existing  state,  it  will  be  ad- 
mitted to  probate,  (c) 

Acting  on  the  same  principles,  the  Court  has  held  that,  in 
order  to  obtain  probate  in  common  form,  of  an  tmfinuhtd 
paper,  there  must  be,  first,  affidavits  stating  such  a  case  as,  if 
proved  by  depositions,  would  establish  the  paper ;  and,  se- 
condly, consent,  implied  or  express,  from  all  parties  in- 
terested, {d) 

Where  there  is  a  regular  will,  and  another  paper  bejgan,  as 
a  new  will,  which  the  testator  has  been  prevented,  by  the  act 
of  God,  from  completing,  the  two  papers  may  be  taken  toge- 
ther as  the  will  of  the  deceased,  and  operation,  pro  tanfo,  be 
given  to  the  latter  paper,  (e)  provided  the  proof  of  final  in- 
tention is  clear.  (/) 

In  Goldwyn  and  Aspenwtdl  v.  CopptU,  (g)  there  was  a  wiO 
regularly  executed  in  Jamaica.  The  deceased  gave  instruc- 
tions for  an  entire  new  will ;  before  he  had  disposed  of  the 
residue  he  became  incapable : — the  Court  pronounced  for  the 
two  papers,  as  containing  together  the  will. 

In  HarUy  v.  BagshaWi{f^  three  papers  falling  under  the 


Worlich  y.  Polletty  cited  in  Com.  Rep.  452 ;   Smith  7.  Ashton,  Via.  Abr.  tit. 
** Devise."  (A.  2.)  pi.  4 ;  S.  C.  Chan.  Cases,  265  ;  Fin.  Rep.  273. 
(c)  Fristvell  v.  Moore,  3  Phil.  135, 3  Phil.  5  ;  Bone  and  NewsamT.  Spear, 

1  Phil.  84') ;  BilUrtghurst  ▼.  Vickers,  1   Phil.   187  j   Harris   v.  Bedford, 

2  Phil.  177;  Dickenson  v.  Dickenson,  2  Phil.  173;  Read  t.  PhilUps, 
2  Phil.  123;  Buckle  v.  Buckle,  3  Phil.  323;  Habberfield  y.  Brownfrigt 
cited  in  Biatthews  v.  Warner,  4  Yes.  Jun.  200 ;  Cobbold  v.  Baas,  lb. 

{d)  In  the  goods  qf  Heme,  I  Hagg.  225,— of  Hurrill,  ib.  253, — of  T4sy- 
lor,  ib.  641,— of /2oMn«on,  ib.  643,— of  Thomas,  \h.  695,— of  Edmonds^  ib. 
698,— of  Wenlock,  ib.  555  ;  In  the  goods  qf  Tolcher,  3  Add.  16 ;  in  t1» 
goods  qf  Adams,  3  Ha^.  258. 

(e)  "  If  this  principle,"  obserres  Sir  John  NichoU,  *'  was  rightly  nnder- 
> stood  in  other  courts,  there  would  seldom  be  much  question  about  cnmula- 
tiye  legacies ;  for,  where  a  paper  is  codlcillary,  and  two  legacies  are  giyen 
to  the  same  person,  they  are  cumulative.  Where  instructions  are  pro*' 
nonnced  tor,  as  containing  together  a  will,  that  is,  where  theret  is  a  com- 
plete will,  and  an  instrument,  intended  as  the  inception  of  a  new  will,  bat 
not  completed,  the  latter  legacy  supersedes  and  revokes  the  former,  and  is 
substituted  in  the  place  of  it.*'    2  Phil.  312. 

(/)  Per  Sir  John  NichoU,  2  Phil.  85;  Harleyy.  Bagshitw,  2  Phil.  49; 
Qoldzoyn  and  AspenwaU  ▼.  Coppell,  cited  by  Sir  John  NichoU,  in  Harley 
T.  Bagnhazof  2  Phil.  51  j  Ingram  v.  Strong,  and  Roberts  ▼.  Lawrence,  2  Fhu. 
-294,  312. 
'    {g)  Utsup. 
.    (A)  2  Phil.  48. 
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principle  were  pronounced  for  as  containmg,  tbgether, 
the  'will  of  tne  deceased. 

IVlxat  are  the  circumstances  which  will  raise  a  legal  pre- 
flumption  that  the  paper  is  deliberative  only?  and  what  suffi- 
cient  to  rebut  such  a  presumption  when  raised,  and  to  es« 
tablish  a  final  and  absolute  mtention? — are  questions  that 
frequently  occasion  much  embarrassment. 

In  Ravenscrqft  v.  Hunter  and  others,  (i)  there  were  alter- 
ations in  ink,  in  the  margin  and  body  of  the  will,  made  with 
care,    and  conformable   to  long-entertained  and   lately-ex- 
pressed intentions,  and  the  Court  held,  that  the  will  so  altered, 
contained  the  testator's  final  intentions,  and  was  entitled  to 
probate.     In  this  case,   obs^red  Sir  John    NichoU,    **  the 
alterations  might  be  in  some  measure  deliberatiye,  as  to  form; 
for  the  testator  might  intend  to  efiect  his  purpose  more  re* 
gularly  by  a  codicil,  and  throueh  an  attorney,  but  not  as  to 
the  disposition,  since  upon  that  he  had  made  up  his  mind,  and 
eonsidered,  meant,  and  thought,  the  paper  would  operate  as 
now  altered." 

If  alterations  are  made  in  pencil  only,  the  general  presump- 
tion is,  that  they  are  deliberative ;  but  when  in  ink,  they  are 
oonradered  final  and  absolute :  and  when  they  are  of  both 
sorts,  the  presumption  as  to  each  is  stronger,  (/c)  Presump- 
tions of  diis  kind,  like  all  other  presumptions,  may  be  strength- 
ened by  circumstances.  Thus,  if  tne  interlineations  and 
obliterations  have  rendered  the  sense  incomplete,  and  the 
paper  unintelligible,  the  natural  and  legal  inference  is,  that 
they  were  not  intended  to  be  final;  and  this  inference  is  stOl 
more  forcible,  if  the  alterations  were  made  by  one  distin- 
guished for  habits  of  accuracy.  (/) 

Again :  In  FUay  v.  Covocher,  (m)  it  was  held,  that  when  a 
oodi^  disposing  of  realty  as  well  as  personalty,  is  signed  only 
by  initials,  and  unattested,  and  with  many  interlineations,  the 
presumption  is  that  it  is  deliberative. 

Many  other  cases  might  be  adduced  in  illustration,  (n)  ''  Tho 


(«)  2  Hagg.  fi8. 

{K)  Hawke9.v.  Haakes,  1  Hagg.  822. 

(l)  Edwards  y.  Astley  and  others^  I  Hagg.  490. 

(i»)  2  Hagg.  249. 

(n)  See  SatterthwaUt  v.  Satterthwgitet  8  Phil.  1 }  Torhtt  r.  Gordon 
8  Phil.  614;  Buckle  y.  Buckle,  8  Phil.  823 ;  Parkin  y.  Bainbndgt,  8  Phil. 
821 J  Thonuu  ▼.  Wall,  3  Phil.  23  j  HarrU  y.  Bedford,  2  Phil.  177 ;  Dick- 
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legal  principles  as  to  imperfect  testamentary  papers  of  eveiy 
description  vary  much/'  observes  Sir  John  NidioU,  (p)   *'  ac- 
cording to  the  stage  of  maturity  at  which  those  papers  have 
arrived.     The  presumption  of  law,  indeed,  is  against  every 
testamentary  paper  not  actually  executed  by  the  testator ;  and 
so  executed,  as  it  is  to  be  inferred,  on  the  face  of  the  paper, 
that  the  testator  meant  to  execute.     But  if  the  paper  be  com- 
plete in  all  other  respects,  that  presumption  is   slight   and 
feeble,  and  one  comparatively  easily  repelled.     For  intentions^ 
tub  modo  at  least,  need  not  be  proved  in  the  case ;  that  is,  the 
Court  will  presume  the  testator's  intentions  to  6e  as  expressed 
in  such  a  paper,  on  its  being  satisfactorily  shown  that  its  not 
being  executed  may  be  justly  ascribed  to  some  other  cause, 
and  not  to  any  abandonment  of  those  intentions,  so  expressed, 
on  his,  the  testator's  part.     But,  when  a  paper  is  unfinished, 
as  well  as  unexecuted,  (especially  when  it  is  just  begun,  and 
containing  a  few  clauses  or  bequests,)  not  only  must  its  being 
unfinished  and  unexecuted  be  accounted  for,  as  above,  but  it 
must  also  be  proved^  (for  the  Court  will  not  presume  it,)  to  ex- 
press the  testator's  intention,  in  order  to  repel  the  legal  pre- 
sumption against  its  validity.     It  must  be  clearly  made  to  lOh- 
pear  J  upon  a  just  view  of  all  the  facts  and  circumstances  of  me 
case,  that  the  deceased  had  come  to  a  ^^na/ resolution  in  respect 
to  it,  as  far  as  it  goes;  so  that,  by  estamishing  it,  even  in  such  its 
imperfect  state,  the  Court  will  give  efiect  to,  and  not  thwart  or 
defeat  the  testator's  real  wishes  and  intentions,  in  respect  to 
the  property  which  it  purports  to  bequeath,  in  order  to  entitle 
such  a  paper  to  probate,  in  any  case,  in  my  judgment '*(/») 

It  is  a  well  established  principle,  that  a  paper,  not  written  in 
the  presence  of,  nor  read  over  to,  or  by  the  testator,  may  yet  be 
established  upon  dear  proof  that  it  was  written  in  his  life- 
time, (q)  and  was  drawn  up  conformably  to  his  instructions, 


emon  t.  Dtdte^uon,  2  PhU.  173  s  Read  t.  PhiUiph  3  Phil- 122 ;  Paste  ▼. 
Ollat,  2  Pbil.  828. 

(o)  Jkfont^fiore  v.  Montefiortt  2  Add.  857, 868. 

{p)  Per  Sir  John  Nicholl,  in  2  Add.  867. 868. 

iq)  "  There  is  no  ca»e  that  I  am  aware  of,  in  which  a  beqneat  has  bent 
established,  that  has  not  been  reduced  into  writing  in  the  lifetime  of  the 
t4>8tator,  The  Court  has  gone  the  greatest  possible  lengtfi,  when  it  has 
pronounced  for  instructions  which  ha^e  been  reduced  into  writing  dmriaff 
the  lifetime  of  the  deceased,  but  wUch  haire  not  been  read  orer  to  him  j  ana 
I  cannot  agree  in  the  construction  attempted  to  be  put  on  the  Statute  of 
Frauds,  that  this  would  be  a  will  by  word  of  movtb.**— Sir  John  Iheholi,  f^ 
RockeU  ▼.  Toude,  8  PhU.  146. 
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the  further  completion  being  preyented  by  the  intervention  of 
incapacity ;  (r)  and  the  principle  still  holds,  even  if  the  in* 
stractions  pass  through  the  medium  of  a  third  person.    This 
"was  decided  in  Lewis  v.  Lewis;  {») — ^instructions  were  given  by 
the    deceased,  which  were  reduced  into  writing,  during  his 
lifetime,  by  one  who  was  to  transmit  them  to  a  solicitors 
sudden  death  intervened  before  the  will  could  be  duly  exe- 
cuted, and  it  was  held,  that  such  instructions  were  entitled 
to  probate. 

From  this  review  of  the  cases,  it  follows,  that  aU  that  it  ab^ 
sabitefy  necestafy  to  entitle  a  paper  to  probate  is,  that  proof  should 
he  given  that  the  paper  was  toritten  m  the  lifetime  of  the  deceased^ 
and  contains  his  final  wishes  as  to  the  disposition  of  his  personal 
estate  after  his  death. 


(r)  Gardner  r.  Smith,  In  1717.  cited  by  Sir  Jolm  Nieholl  in  Sika  ▼. 
9naith,  2  Phil.  868;  Burg  ▼.  Burp,  1791,  ib.  8M  ;  Box  ▼.  Wttherby,  1804, 
ib.  855  i  Wood  ▼.  Wood,  1  Phil.  367 }  Sikay,  3naUh,  2  Phil.  861. 

^s)  3  PhU.  109. 


INDEX. 


A. 
ABATEMENT, 

of  suit,  385. 

ABDUCTION, 

and  marriage  at  Gretna  Green,  53. 
conviction  of  abductor,  54. 

Note:     On  the  law  of  Abduction^  53  (a), 

ACCEPTANCE, 

of  testamentary  provision  in  lieu  of  annuity,  55. 
agreement  to  accept  annuity  in  lieu  of  dower,  56* 
of  bill  of  exchange,  138. 

ACCOUNT, 

intention  to  open  banking  account,  and  agreement  to  con- 
vey estate  as  a  security  for  money  overdrawn,  126.     • 
repayment  of  advances  to  be  secured  by  bond,  127. 
agreement  to  allow  banking  account  to  be  overdrawn, 
on  being  indemnified,  129. 
to  secure  money  overdrawn  by  bond  of  principal 
and  a  surety,  ib. 
that  bankers  have  allowed  account  to  be  overdrawn, 

debtor  agreeing  to  assign  policy  as  a  security,  130< 
adjustment  and  settlement  of,  56. 

and  agreement  to  execute  mutual  releases,  ib. 
made  up  between  copartners  before  death  of  one  of 
them,  57. 

between  mortgagor  and  mortgagee,  ib, 
stated  between  mortgagor  and  executor  of  mortgagee,  ib. 
with  mortgagee  in  possession,  on  releasing  equity  of 
redemption,  58. 
allowance  by  creditors  of  stated  account,  59. 
administrator's  accounts  set  forth  in  schedule,  60. 
,  rendered  and  examined,  ib. 
that  trustees  have  made  out  account  of  their  rece^ts 

and  payments,  ib. 
presentment  of  accounts  and  vouchers,  61. 
mspection  and  approval  of,  ib. 
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ACT  OF  PARLIAMENT,  61. 
conveyance  in  pursuance  of,  ib. 
fulfilment  of  requisitions  of,  62. 

expediency  of  applying  for  act  to  exonerate  aocountant'i 
estates  from  claims  of  crown,  ib. 

of  repealing  provisions  of  recited  act,  and  of  granting 
others,  63. 
that  purposes  cannot  he  effected  without  the  aid  o^  iB, 

ACTION.    See  Judgment. 

on  hills  of  exchange,  64. 

in  ejectment,  ib, 

judgment  and  execution,  65. 

that  action  was  commenced  against  tenant  in  poasession 
to  recover  premises,  64. 

that  tenant  entered  into  consent  rule,  and  pleaded,  65. 

and  pleadings,  ib. 

hefore  Court  of  Session  in  Scotland,  66. 

agreement  hy  ohligeet  to  enforce  securities  against  ohfigor, 
as  the  means  of  relieving  sureties  from  their  liabili- 
ties, 68. 

ADMINISTRATION, 

intestacy  and  letters  of,  68. 

limited  letters  of,  69. 

de  bonis  non,  ib. 

grant  of,  to  committee,  279. 

Note.    On  taking  out  Adminiitratiom  in  coiet  qftenm 
of  yean,  467. 

ADMITTANCE, 

to  copyholds  as  tenant  in  fee,  70. 

as  tenant  in  tail  under  will,  ib, 
of  trustee  to  copyholds,  ib. 

Note.  On  the  effect  of  Admitting  a  tenani  under  a  mt^ 
render  upon  trusts,  71  {d). 
hill,  to  enforce  admittance  to  copyholds,  t6. 

Note.  On  the  jurisdiction  of  Courts  of  Epdty  to  ei^brte 
admittance,  ib.  (e) 

ADVOWSON, 
title  to,  72. 
fnnt  o(  73« 
oontract  for  sale  of,  ib. 


INDBX.  497 


9 

attainment  of,  74. 

by  surviTing  childreD,  t6. 
tenant  for  life,  ib, 
deceased  children,  75. 
certain  persons,  others  being  infants,  »6« 

(I.OENT, 

that  porchaser  acted  as  agent  only,  75. 
i^eement  to  employ,  76. 
to  act  as,  ib, 

on  decease  of  present  agent,  77. 
desire  to  employ  insurance  broker,  76. 
intention  to  leave  the  united  kingdom,  and  consent  of 
one  to  act  as  agent  during  the  absence  of  principal,  ib, 

AGREEMENT.    See  CarUract  fir  Purchase. 
articles  of,  77. 

by  copartners  to  convey  their  property  to  trustees  for  cre- 
ditors, 155. 

heir  at  law  to  join  in  conveyance,  172. 

persons  interested  in  purchase-money  to  join  in  con- 
veyance, ib, 

husband  and  wife  for  separation,  372. 
for  application  of  purchase-money  where  there  are  several 

interested  in  mortgage-money,  99. 
persons  having  conflicting  interests,  101. 

apprenticeship,  t6. 
^prentice  oinding  himself,  102. 
to  a  surgeon,  ib» 
to  an  attorney,  ib. 

conveyance  in  consideration  of  indenture  already  pre- 
pared, 176. 

exchange,  198. 

gradual  liquidation  of  debts,  156. 

marriage,  282. 

mutual  conveyance,  174. 
release,  200,  320. 

partition,  308,  311. 

perpetual  renewal,  362. 
on  marriage  to  settle  estates,  and  pay  off  mortgage,  172. 

separation  to  allow  wife  an  annuity,  373. 
to  assign  wife's  paraphernalia  to  her  trustees,  374* 

sale  of  estate  to  give  bond  of  indemnity,  145. 
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AoKE  E  M  ENT — (continued.) 

to  accept  annuity  in  lieu  of  dower,  90. 
composition  for  debt,  154. 
act  88  agent,  77. 

on  decease  of  present  agent,  ib. 
advance  loan,  250,  254. 

portion,  334. 
allow  compensation  for  difference  in  value  between  estates 

of  different  tenures,  153. 
apply  a  certain  sum  in  reduction  of  mortgage,  and  to  ex- 
onerate the  purchased  estates  from  the  residue,  98. 
part  of  purchase-money  in  part  discharge  of  .mort- 
gage, &. 
appoint  new  trustees,  426. 

receiver,  359,  360. 
assign  bond,  149. 
dower,  191. 

i'udgment,  230. 
easeholds,  81. 

money  to  trustees,  82. 

mortgage-money,  84. 

ship,  83. 
become  surety,  388. 
confirm  will,  446. 
convert  interest  into  principal,  256. 
convey  and  assign  freeholds  and  leaseholds,  81. 
covenant  for  production  of  title  deeds,  185. 

for  payment  of  interest,  329. 
defend  suit  at  joint  expense,  384. 
dissolve  copartnership,  320.  . 
discharge  mortgage,  80,  251^  300. 
edit  work,  83. 
enmloy  agent,  76. 
enmrce  securities  agunst  principal  in  order  to  relieve 

sureties,  217. 
enter  into  association  for  the  prosecution  of  felons,  353. 
bond,  143. 

covenant  as  surety,  388. 
partnership,  317,  248. 
effect  an  assurance  on  life,  331. 
execute  conveyance  to  put  an  end  to  doubts  as  to  the 

validity  of  former  deed,  362. 

mutual  releases,  320. 
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EVT— -{continued.) 

execute  release  of  all  claims,  155. 
of  warranty,  200. 
release  in  equity  of  lands  from  rent-charge,  365. 
exonerate  lands  from  dower,  191. 
indemnify  purchaser  against  defects  of  title,  217. 

dower,  191. 
loss  of  deeds,  216. 
rent  and  covenants,  218. 
rent-charge,  ib, 
join  in  assignment  for  the  purpose  of  assenting  to  le- 
gacy, 119. 

bond  as  a  surety,  144. 

conveyance  without  prejudice  to  interests  in  money, 
173. 
to  remove  doubts,  174. 
to  supply  evidence,  t6. 
let  ship  to  freight,  206. 
license  assignment  of  lease,  235. 
make  new  conveyance,  171. 
merge  term,  286,  342. 
pay  expenses  of  preparing  secinities,  86. 
premium,  333. 

9am  of  money  for  owelty,  199,  311. 
to  trustees,  328,  430. 
put  an  end  to  doubts  as  to  effect  of  devises,  448. 
reconvey  freeholds  to  be  held  as  part  of  partnership  stock, 

in  the  nature  of  personalty,  173. 
retain  value  of  stock  in  payment  of  loan,  327. 
satisfy  judgment,  230. 

secure  payment  of  part  of  purchase-money  by  mort- 
gage, 80. 
by  bond,  ib. 
permrmance  of  contract  by  bond,  144. 
stand  possessed  of  term  upon  trust,  83. 
surrender  term,  393. 
that  paper  shall  be  considered  as  testamentary,  448. 

ALLOTMENT, 

under  inclosure  act,  213. 
ANNUITY, 

contract  for  sale  of,  and  payment  of  consideration,  84, 
from  a  future  day,  85. 
and  warrant  of  attorney  to  secure  payment  of,  ib» 
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AvvuiTT — (eontimed.) 

agreement  to  pay  expenses  of  preparing  securities  for 

nuity  out,  <»  the  consideration,  and  payment  aooord-| 

ingly,  86. 

to  accept  annuity  in  lieu  of  dower,  90. 
allow  wife,  373. 
grant  of^  86. 
demise  for  securing,  87. 
assignment  of  bond  for  securing,  88. 
power  to  repurchase,  89. 
contract  for  repurchase  of,  ib, 
pajnnent  of  arrears  and  agreement  to  accept  a  certain 

sum  for  repurchase  of,  ib, 
that  annuity  became  in  arrear,  whereupon  estate  charged 

therewith  was  sold,  ib, 
acceptance  of  testamentary  provision  in  lieu  o^  90. 
bond,  in  contemplation  of  nuirriage  to  secure,  147. 

APPLICATION, 

for  discharge  under  tibie  insolvent  debtors'  act,  221. 
of  money  in  discharge  of  debts,  96. 
pursuant  to  act  of  parliament,  97. 
agreement  to  apply  a  certain  sum  in  reduction  of  mort* 
gage-debt,  and  to  exonerate  purchased  estates  firom  re* 

sidue,  98. 
to  apply  part  of  purchase-money  in  part  discharge  of 

mortgage,  ib, 
for  appucation  of  part  of  purchase-money  where  there 

are  several  interested  in  mortgage-money,  99. 
for  application  of  purchase-money,  persona  entitled 
having  conflicting  interests,  101. 
for  loan,  343.     See  Loan, 

APPOINTMENT.    See  Power. 

under  a  power  given  by  deed  and  recoVeiy,  93. 
onticipatmg  pin-money,  and  surrender  of  term  created  to 

secure  same,  ib, 
lease  and  release,  fine  and  declaration  of  uses^  and  ^ 

pointment,  95. 
that  no  joint  appointment  was  made,  96. 
that  no  appointments  have  been  made  under  any  powers 

now  affecting  the  hereditaments,  ib. 
title  to  money  under,  ib. 
of  guardian  by  infant,  207. 

order  of  court,  208. 
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^^ot  HTMENT — (conHnued,) 

of  guardian  by  will,  ib. 

Sower  to  appoint  protector,  355. 
esire  to  appoint  protector,  356. 
of  protector,  in  lieu  of  protector  under  settlement,  ib, 
relinquishment  of  protectorship,  and  appointment  of  new 

protector,  ib. 
power  to  appoint  receiver,  358. 

uses,  348. 
agreement  to  appoint  receiver,  359,  360. 
power  to  appoint  new  trustees,  421. 

new  trustees,  and  to  revoke  old  and  limit  new 

uses,  423. 
umpire,  118. 
agreement  to  appoint  new  trustees,  427. 
desire  to  exercise  power  of  appointing  new  trustees,  ib, 
of  trustees,  428. 
new  trustee,  427. 
umpire,  118. 
portions,  340. 
eixecutors,  442. 
death  of  old  trustees,  and  appointment  of  new,  428. 
revocation  of  appointment  of  executor,  and  nominatidn  of 
substitute,  443. 

APPORTIONMENT, 

of  purchase- money  for  freeholds  and  copyholds,  91* 

Note.    On  Apportioning  purchate-money  loith  reference 
to  ad  valorem  duty,  ib,  (a). 

of  purchase-money,  where  several  trustees  entered  into 
joint  contract  for  different  lands  at  an  entire  price,  92. 
agreement  to  apportion  rent,  ib. 

Note.     On  Apportionment  of  Rent,  470. 

APPRENTICESHIP, 
agreement  for,  101. 

for,  aj^rentice  binding  himself  of  his  own  autho- 
rity, 102. 
for,  to  a  surgeon,  ib. 
for,  to  an  attorney,  t(. 
articles  of,  ib, 

agreement  to  assign  apprentice  for  residue  of  tenn^  tOS. 
with  executor  of  master  to  take  apprentice  for  residue 
of  term,  ib. 
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APPROVAL, 

of  title  by  counsel,  104. 
conveyance  by  master,  ib, 
copy  of  conveyance  by  master,  105. 
secuiity  by  master,  ib, 
lease  by  master,  261. 

ARBITRATION, 

agreement  between  copartners  to  refer  matters  in  ifispute 
to,  105. 
to  refer  subject  of  suit  to,  106. 
submit  claims  under  will  to,  107. 
refer  matters  in  dispute  occasioned  by  aQeg^ed  Ivreach 
of  covenants  to,  ib, 
disputes  toucbing  titles  submitted  to,  110. 
submission  by  deed  to,  112. 
by  mutual  bonds,  114. 
order  of  Nisi  Prius,  115. 
of  Nisi  Prius  in  K.  B.  116. 
ofK.B.  117. 
at  assizes,  ib. 

of  Court  of  Chancery,  118. 
difference  of  opinion  between  arbitrators,  ib,  | 

power  for  abitrators  to  appoint  an  umpire  t6. 
appointment  of  umpire,  118.  I 

Note,     On  Appointing  Unqdre,  106,  (c). 

ARMS.    See  Surname. 

direction  in  will  to  bear  testator's,  388. 

assumption  of,  390. 

letters  patent  enabling  one  to  bear,  391. 

ASSENT, 

agreement  to  join  in  assignment  for  the  purpose  of  assent- 
ing to  legacy,  119. 
of  executors  to  bequest,  120. 

Note.    OnAuentvngtolegacyj\\%{a). 

ASSIGNEE, 

appointment  of  official  assignee  by  commiasicnier,  131. 

of,  by  creditors,  ib. 
]^tion  to  the  court  of  review,  praying  to  be  diiehittged 

.from  office  of  assignee,  and  oraer  accordingly,  l33. 
baigain  and  sale  from  commissionera  to,  134. 
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juiiONEE — (amtinued,) 

refusal  oi^  to  accept  lease,  135. 

-title  as,  ib. 

conveyance  by  insolvent  debtor  to  provisional,  222. 

by  provisional  assignee  to  permanent,  223. 
assignment  to  and  from  provisional,  225. 

ASSIGNMENT, 

agreement  to  convey  and  assign  freeholds  and  lease- 
holds, 81. 

to  assign  money  to  trustees,  82. 
paraphernalia  to  trustees,  374. 
mortgage-money  to  trustees,  84. 
judgment^  230. 
ship,  83. 
bond,  149. 
of  bond  for  securing  annuity,  88. 

upon  trust,  149. 
desire  that  term  should  be  assigned  to  attend,  399* 
of  term  to  attend,  400. 

to  trustee   for   mortgagor,  loan  having  been  re- 
paid, 401. 
and  mortgage-money,  400. 
original  lease  not  recited,  122. 
letters  |>atent,  248. 
lease,  121. 

with  licence  of  lessor,  ib, 
to  and  from  provisional  assignee,  225. 
mesne  and  ultimate,  237. 
licence  to  make,  235. 
agreement  to  become  party  in  order  to  license,  ib, 

ASSURANCE.    See  Insurance. 
ATTORNEY, 

letter  of,  to  receive  purchase-money,  and  execute  con- 
veyances, 246. 
to  recive  money  assigned,  [and  give  effectual  dis- 
charges, ib. 
waerrant  of,  to  secure  payment  of  annuity,  85. 

of  loan,  440. 

AUCTION, 

sale  by,  1 23. 

before  master,  264. 
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Auction — (continued.) 

sale  by,  of  one  lot,  134. 

that  trust-property  was  put  up  to,  but  bougbt  in,  125. 

AWARD> 

by  deed-poll,  1 25. 

rule  of  court  enlarging  time  for  makil^,  126. 

indorsements  on  order  enlarging  time  ror  making,  ti6« 

under  inclosure  act,  213. 

that  award  did  not  distinguish  the  titles  and  estates  in 
spect  of  which  allotments  were  made,  and  that  it 
is  expedient  to  supply  such  omission  by  act  of  pariia- 
ment,  214. 

B. 
BANKERS.    See  Account. 

BANKRUPTCY, 

fiat  of,  131. 

appointment  of  o£Scial  assignee  by  commissioner,  ib, 

of  assignees  by  creditors,  ib. 
petition  to  the  Court  of  Review,  praying  to  be  discharged 
from  the  office  of  assignee,  and  order  accordingly,  133. 
commission  of,  134. 

bargain  and  sale  from  commissioners  to  asalgnees,  ib, 
refusal  of  assignees  to  accept  lease,  135* 
title  as  assignees,  ib, 
proof  of  debt,  t6. 
receipt  of  dividend,  ib. 
that  bankrupt  has  obtained  his  certificate,  136. 

Note.    On  the  Title  of  the  Assignees  to  the  banknft*t 
estate^  132,  (c). 

BARGAIN  AND  SALE,  136. 
as  recited  in  release,  137. 
from  commissioners  to  assignees,  134. 

Note.    As  to  Bargain  and  Sale  for  a  year  in  Irekmd 
and  the  €k)hmes,  137,  (g). 

BILL  IN  EQUITY,  383. 

to  enforce  admission  to  copyholds,  384. 
and  decree  of  foreclosure,  ib. 
of  revivor  and  supplement,  385. 
agreement  to  dismiss,  386. 
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OF  EXCHANGE, 

and  acceptance,  138. 

that  indonee  having  lost  hill  wiiUn  time  of  payment,  ap- 
plied to  drawer  to  give  him  another,  which  he  agreed 
to  upon  being  indenmified,  t6. 

agreement  by  acceptor  to  pay  lost  bin  on  being  indemni- 
fied, 139. 

action  on,  64. 

BILL  OF  LADING,  207. 

BILL  OF  SALE, 
of  ship,  141. 

sh^s  of  ship,  .t6. 

Notes.   On  the  Registry  Act,  142,  (K.),  (L.) 

indorsement  o^  on  certificate  of  registry,  143. 
by  sherifi)  140. 

Note.  As  to  recUing  Writ  in  Assignment  by  Sheriff,  141,  (t). 

BOND, 

agreement  to  secmre  payment  of  part  of  purehase-money 
by  bond,  and  execution  of  bond  accordingly,  80. 
to  enter  into>  143. 

join  in  bond  as  a  surety,  144. 
on  sale  of  estate  to  enter  into  bond  of  indemnity,  145. 
to  secure  performance  of  contract  by  joint  bond  of 
principal  and  sureties,  144. 
assign,  149. 
that  principal  agreed  to  give  surety  a  counter-bond,  144. 
for  payment  of  money,  145. 

quiet  enjoyment  of  purchased  property,  t5. 
as  a  furdier  security  for  repayment  of  loui,  147. 
in  contemplation   of  marriage,    to    secure  annuity  to 

wife,  147. 
recorded  at  Edinburgh  as  a  probative  writ,  149. 
with  recitals,  t6. 
assignment  of  ib. 
cancellation  of,  150. 
judgment  in  action  on,'  229« 

BOOK, 

agreement  to  edit,  83. 

BOUNDARIES, 
confusion  of,  305. 
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BROKER, 

denre  to  employi  76. 

30ILDINGS, 

erection  of,  tince  conyeyBiice,  907. 

C. 

CERTIFICATE, 

that  bankrupt  has  obtained,  136. 
allowance  of,  ib. 
of  registry  of  ship,  142. 
his  Majesty's  comnusnonen^  150. 
commissioners  under  indoeure  act,  915. 
under  commission  of  partition,  314« 
order  confirming,  316. 

CESSER, 

of  term,  402. 

CHARTER-PARTY,  207, 

CLERKSHIP.    See  Appreniieeih^. 
articles  of,  103. 

CODICIL, 

death,  and  probate  of,  443. 

will  and  several  codicils,  one  of  which  contained  a 

of  realty,  ik, 

that  codicil  amounted  to  a  republication  of  will,  444. 
not  affecting  will  of  realty,  ib, 
without  revoking  will  in  certain  respects  and  bequeathing 

legacy,  ib. 

COGNOVIT,  152. 

judgment  entered  up  on,  153. 

COMMISSION, 

of  bankruptcy,  134. 
partition,  313. 

COMMITTEE.    See  Lunacy. 

reference  to  master  as  to  appointment  ot,  258. 

report  certifying  fit  persons  to  be,  ib. 

Older  confirming  report^  and  appointment  of,  ib. 

COMPENSATION, 

agreement  to  aUow,  on  account  of  difference  in  viliit  bo* 

tween  estates  of  different  tenures,  153. 
amount  of,  154. 
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com:position, 

ilgreement  to  accept,  for  debts,  154. 

by  copartners  to  convey  their  property  to  trustees  for 
creditors,  155. 

for  gradual  liquidation  of  debts,  156. 
payment  of,  and  agreement  to  execute  release,  155. 

COI7SENT.    See  Assent. 

CONSENT  RULE, 

that  tenant  entered  into,  65. 

CONSIDERATION, 

i^iportionment  of^  91. 
payment  of,  331. 

CONTRACT  FOR  PURCHASE, 
of  fee  and  right  of  way,  157. 

fee  in  consideration  of  rent-cluuge,  158« 

share  of  lands  and  allotment,  in  oonsideratioii  of  a  nua 
of  money  and  an  annuity,  159. 

freeholds  and  copyholds,  and  of  timber  at  a  valua- 
tion, ib. 

fee  and  arrears  of  rent  by  tenant,  ICGU 

reversion  in  fee,  ib, 

eouity  of  redemption,  161. 

advowson  and  tithes^  i6. 

next  presentation,  162. 

leasenolds,  discharged  from  rent,  ib> 
in  consideration  of  a  certain  sum,  and  of  release  of 
all  breaches,  163. 

underlease  and  of  rent,  ib, 

ship  or  shares  of  ship,  ib. 

seams  of  coal,  consiaeration  to  be  paid  by  lastalments, 
164. 

mortgage  debt,  t^. 

annmty,  165. 

foods  and  chattels,  166. 
cence  to  use  invention,  247* 
ooj^right,  i66« 
dower,  191. 
consideration  to  be  paid  by  Inlls  of  ejCohtfnge,  167. 
on  behalf  of  tiie  kingi  168. 
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CoMTRACT  FOR  PURCHASE — (fontmued,) 

by  copa]:tnen,  168. 
subject  to  incumbrances,  ib, 

and  a  rigbt  of  repurchase,  170. 

rents,  169. 

Note.    OnrtcUing  Contracts  for  Pitrchtue^  157,  (b) 

CONVEYANCE, 

agreement  to  convey  and  assign  freeholds  and  lease- 
hold, 81. 

to  make  new,  and  join  in  confirming  same,  171. 
by  persons  interested  in  purchase  money  to  join  in,  1 72. 

heir  to  join  in,  ib, 
on  marriage  to  convey  estates,  and  pay  off  mortgage,  ib. 
to  reconvey  freeholds  to  be  held  as  part  of  partnership 
stock,  in  the  nature  of  personalty,  173. 
join  in,  without  prejudice  to  interest  in  mon^,  ib. 
to  remove  doubts,  174. 
sunplv  evidence,  ib. 
for  mutual,  w. 

in  consideration  of  indenture  already  prepared  to 
convey)  176. 
that  by  indentures  already  prepared,  freeholds  and  lease- 
holds are  intended  to  be  conveyed,  175. 
desire  of,  to  uses  after  declared,  176. 
that  infuits  are  made  parties  to  convey  by  custom  of  ga- 
vel kind,  ib, 
that  conveyance,  surrender,  and  payments  were  not  made 

as  directed  by  will,  177. 
that  no  conveyance  hath  been  made  pursuant  to  con- 
tract, ib. 
,sale  and,  ib.f  177. 
by  bargain  and  sale,  136. 

covenant  to  stand  seised,  178. 
lease  and  release,  241. 
lease  and  release  and  fine,  242. 
and  recovery,  243. 
assignment,  244. 
in  pursuance  of  act  of  Parliament,  245. 
mesne  and  ultimate  conveyances,  ib. 
entirety  of  estates  intended  to  be  conveyed,  bnt  that 
(dienors  were  entitled  to  one  third  only,  243. 
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COPYHOLD, 

covenant  to  surrender,  394. 
cmrender  of,  in  court,  395. 

out  of  court,  ib. 
Mil  to  enforce  admittance  to,  71. 
admittance  of  trustee  to,  70. 

as  tenant  in  fee  to,  ib, 
in  tail,  ib, 
contract  for  enfranchisement  o^  194. 
enfranchisement  of,  196. 

COPYRIGHT, 

contract  for  purchase  of,  166. 

COUNSEL, 

approval  of  tide  by,  104. 

COVENANT, 

to  stand  seised,  178. 

surrender  copyholds,  179. 

levy  fine,  203. 
^reement  to  covenant  that  infant  mortgagee  shall  execute 

when  of  age,  or  when  ordered  bv  Court  of  Chancery,  ib. 

to  covenant  for  production  of  title  deeds,  185, 186, 187. 

to  indemnify  against  loss  of,  216. 

CURTESY, 

title  by  the,  180. 

D. 
DEATH, 

unmarried,  180. 

without  issue,  ib, 

of  one  of  cestuis  que  vie,  181. 

intestate,  leaving  coheiresses,  ib, 

testator,  without  revoking  wUl,  ib. 

mortgagee,  intestate  as  to  estates  in  mortgage,  ib, 

trustee,  leaving  cotrustee  surviving,  182. 

surviving  trustee,  intestate  as  to  drast  estates,  ib, 
by  shipwreck,  ib, 

DEBENTURE, 

certifying  subscription  and  tide  to  tontines,  183. 
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DEBT, 

for  goods  Bold  and  delivered,  183. 
scheduled,  184. 
proof  of,  135. 

agreement  to  accept  composition  for,  154. 
for  gradual  liquidation  of,  156. 
to  assign  debt,  184. 

leaseholds  to  paj  debts,  t6. 
judgment  in  action  o^  230. 

DEBTOR.    See  Insolvent  Debtor. 

DECREE,  388. 

of  foreclosure,  385. 

directing  commission  of  partition  to  issue,  312. 
declaring  will  well  proved,  ordering  trusts  to  be  executed^ 
and  durecting  account,  351. 

DEED, 

poll,  184. 

indenture  inter  partes,  185. 

agreement  to  covenant  for  production  of,  185,  186,  187. 

to  indemnify  against  loss  of,  216. 
delivery  of,  as  an  escrow,  187. 

Note.   On  the  right  of  purchaser  to  Title-Deeds,  185,  W 

DEPOSIT, 

payment  of,  123. 

of  title  deeds  as  an  equitable  security,  296. 

DESCENT.    See  Heirship. 

DEVISE.    See  Will. 

by  residuary  clause  of  will,  444. 

that  will  did  not  contain  any  devise  of  estates  in  mort- 
gage, 445. 
lapsed,  446. 
agreement  to  put. an  end  to  doubts  as  to  effect  of,  446» 

DISCLAIMER, 

desire  to  disclaim  trusts,  188. 
deed  of,  189. 

Note.    On  express  and  in^pUed  Disclaimer,  188.  (d) 

DIVIDEND, 

receipt  of,  13£lt . 
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l>OXJBTS, 

agreement  to  join  in  convejranee  to  remove,  174« 
to  put  an  end  to,  as  to  effect  of  devisee,  448. 
execute  conveyance  to  lemove,  as  to  the  Talidi^ 
of  release,  362. 

I>OWCR, 

title  to,  under  3  &  4  W.  IV.  e.  155, 189. 

at  common  law,  190, 191. 
request  and  agreement  to  assign,  ib, 
oontract  for  purchase  of,  ib, 
agreement  to  exonerate  lands  from,  ib, 
to  indemnify  purchaser  against,  ib. 
accept  annuity  in  lieu  o(  192. 
declaration  oy  deed  to  prevent,  ib. 

by  will  to  prevent,  ib, 
toes  to  prevent,  436. 
release  of,  193. 

Nates.    On  the  Dower  Act,  190,  (e),  (/),  192,  (g), 
193,  (fl) 

£. 

EJECTMENT, 

action  in,  64. 

judgment  in  action  in,  65. 

EMTFRANCHISEMENT, 
oontract  for,  194. 
deed  o^  196. 

Note,    On  Ei^ranchkememt  of  Copyholds,  194,  (h) 

ESCROW, 

delivery  of  deed  as,  187. 

EXCHANGE, 

agreement  for,  198. 

to  pay  sum  of  money  for  owelty  o^  199. 

for  release  of  warranty,  200. 
deed  o(  199. 
power  of,  345. 

Note,   On  Exchanges  at  Common  Law  and  under  StO' 
tute,  198,  (c) 
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BXECUTION, 

that  plaintiff  became  entitled  to,  229. 
of  writ,  454. 

EXECUTORS.    See  Probate. 
appointment  of,  442. 

revocation  of  appointment  of,  and  nomination  of 
tute,  443. 

EXONERATE, 

agreement  to  apply  a  certain  smn  in  reduction  of  mort- 
gage debt,  and  to  exonerate  the  purchased  eatatea 

m>m  the  residue,  98. 
to  exonerate  knda  from  dower,  191. 

EXTENT, 

in  chief,  450. 

second  degree,  451. 

aid,  ib, 
tiiat  extent  hath  not  been  amoved,  ib, 

F. 

FELO  DE  SE, 

inquisition  finding  the  person  of,  200. 

the  land  of,  201. 
memorial  of  the  legatees  of,  ib. 

recommendation  to  the  crown  to  grant  forfeited  property 
of,  202. 

FEOFFMENT, 

and  livery  of  seisin,  202., 

FIAT  OF  BANKRUPTCY,  131. 

FINE, 

covenant  to  levy,  303. 

levied  in  pursuance  of  covenant,  t(. 

levied,  but  no  uses  declared^  ib. 

conveyance  by,  204. 

desire  to  avoid,  205. 

Note.    On  Avoiding  Fine,  906,  (e) 

FORECLOSURE, 

bill  and  decree  o(  384. 
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3FREIGHT, 

agreement  to  let  ship  to,  206. 

"iXTETHER  CHARGE,  294. 

G. 
GAVELKIND, 

coheirsbip  in,  209. 

that  infant  is  made  party  to  convey  at  fifteen  by  custom 
o^  177. 

GRANT, 

of  advowson,  73* 
annuity,  86. 

GUARDIAN, 

appointment  o(  by  infant,  207* 

order  of  court,  208. 
will,  ib, 
renundation  of  office  of,  ib, 

H. 
HEIRSHIP, 

and  intestacy,  209. 
oo-beirsbip  in  gavelkind,  ib, 
of  coparceners,  ib. 
in  tau,  ib. 

descent  of  fee  now  vested  in  beiress  or  busband,  210. 
of  fee  subject  to  mortgage,  ib, 

legal  estate  in  part  ofcertain  estates,  ib. 

Note,  On  Proving  Fedigreeif  474. 

I. 
INCLOSURE, 

expediency  of,  211.- 

act  of,  appointing  commissioners,  212. 

allotment  under  act  of,  213. 

tbat  award  did  not  distinguisb  the  titles  and  estates  in 
respect  of  which  allotments  were  made,  and  that  it  is 
expedient  to  supply  such  omission  by  act  of  Parlia- 
ment, 214. 

certificate  of  commissioners  under  indosore  act  iKk  to  ex- 
penses, 215. 

Note,    On  AUotmenti  under  Ihchntre  Aett,  2X2,  (a) 
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INDEMNITY, 

agreement  on  sale  of  estate  to  giye  bond  of,  145. 

to  demise  lands  as  an  indemnity  against  rent^ 
change,  218. 
indemnify  purchaser  against  dower,  191. 

against  defects  of  fitky 

217. 
against  rent  and  cove- 
nants,, 218. 
on  account  of  loss  of 
title-deeds,  216. 
upon  being  indemnified  to  enforce  securities 
in  order  to  relieve  sureties,  217. 
Note.      On  framing  Indemnities,  219,  (a) 

INDUCTION, 
of  rector,  226. 

INFANT, 

minority,  75. 

on  marriage,  ib, 

made  party  to  execute  when  of  age,  74. 

that  heir  at  law  of  mortgagee  is  an  infant,  and  is  to 
execute  when  adult  or  ordered  by  the  court,  219. 

reference  to  master  to  inquire  whether  in&nt  be  a  trus- 
tee within  the  1  W.  IV.  c.  60,  219. 

report  of  Master  finding  infant  a  trustee  within  the  act, 
220. 

order  of  Court  confirming  report,  and  directing  infant 
trustee  to  convey,  ib, 

that  infant  trustee  was  directed  to  convey,  221. 

INQUISITION, 

finding  person  of  Jkh  de  se,  200. 
lands  oifelo  dese,  201, 
lunacy,  257. 

INSOLVENT  DEBTOR, 

application  for  discharge  under  the  Insolvent  Debtori' 

Act,  221. 
that  court  adjudged  him  entitled  to  the  benefit  of  the  ac^ 

223. 
conveyance  by,  to  provisional  assignee,  222. 

by  provisional  assignee  to  permanent  assignee^ 
223i 
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iM-aoLVENT  Debtor — (continued,) 
discharge  of,  225. 

assignment  to  and  from  provisional  assignee  of,  t6. 
rescuution  of  creditors  to  sell  real  estates  o^  ib. 

Note.    On  the  Title  of  the  Auignee  to  Imolveni't  Et- 
tates,  224,  (c) 

INSTITUTION, 

of  rector,  226. 

INSURANCE, 

policy  of,  against  fine,  330* 
of  ship,  331. 
upon  life,  333. 
agreement  to  efiect  assurance  upon  Hfe  for  better  securing 
payment  of  mortgage  money  and  interest,  331. 
upon  treaty  for  marriage  to  assure  life  and  assign 

policy  to  trustees,  ib, 
to  pay  premium  and  stand  possessed  of  policy  upon 
trust,  333. 
obtainment  of  policy  of,  332. 

Note,  As  to  title  to  Bonutet  under  Kttkment  qfp§Uey, 
ib,{b) 

INTEREST. 

agreement  to  convert  interest  into  prindpal,  256« 
due,  255. 

INTESTACY.    See  Admnistratian, 
leaving  one  child  only,  227. 
as  to  real  estates,  ib, 

trust  estates,  ib, 

mortgaged  estates,  228. 

Note,  As  to  Evidence  oflntettacy^  227,  {d) 

INVENTION, 

licence  to  use,  247. 
contract  for  licence  to  use,  ib. 

ISSUE, 

one  child  only,  228. 

of  marriage  one  son  only,  now  aa  infimt,  ib, 

death  wiuout,  ib, 

J. 
JOINTURE, 

power  to,  376. 

limitation  of  reni-chaige  by  way  of,  437. 
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JUDGMENT, 

in  action  in  ejectment,  65* 
of  debt,  230. 
on  cognovit,  153. 
bond,  229. 

warrant  of  attorney,  230. 
that  plaintiff  obtained  judgment  and  became  entitled  to 

execution,  229. 
agreement  to  assign,  230. 

to  satisfy,  ib, 
satisfaction  of,  231. 


L. 

LEASE, 

agreement  for  perpetual  renewal  of,  362. 
renewal  of,  at  the  accustomed  times,  363. 
that  lease  was  obtained  by  virtue  of  the  tenant-right  of 
renewal,  406. 

Note.   As  to  Tenant-Right  qf  Renewal,  484. 
contract  for,  mortgagor  consenting  to  join,  231. 
agreement  to  become  party  in  order  to  license  assign- 
ment; 235. 

Note,    On  ContUtums  against  Alienation,  236,  (i) 

licence  to  lease  copyholds,  232. 

Note.   As  to  Licence  to  Lease  copyholds^  ib,  (g) 
for  years,  subject  to  rent  and  covenants,  232. 
renewable  for  lives,  234. 
for  a  year,  as  recited  in  release,  137. 
and  actual  entry,  233. 

Note,  Mr,  Butler*sOpinianonconveyance$  by  Corpora- 
tions, ib,  {h) 

mesne  and  ultimate  asdgnments  of,  237. 

expediency  of  vesting  in  trustees  by  act  of  Parliament  a 

power  of  leasing,  238. 
power  to  grant  building  leases,  ib, 

leases  at  rack-rent,  241. 
title  of  lunatic  to  lands  intended  to  be  leased,  259. 
order  of  Court  to  inquire  as  to  expediency  oi,  ib* 
report  certifying  expediency  of,  ib. 
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ILfKJkBE— (cofi/tntieff.) 

order  confirming  report,  and  enabling  oommittees  to  grant, 

260. 
approval  of,  by  matter,  261. 

r.£AS£  AND  RELEASE, 
conveyance  by,  241. 
by  fine  and,  242. 
recovery  and,  243. 
assignment  and,  244. 
in  pursuance  of  act  of  Parliament,  245. 
mesne  and  ultimate  conveyances  by,  ib. 

Note.    Mr,  Butler* t  Opinion  on  Conveyaneet  by  Leau 
and  Releate,  233,  (A) 

LrETFER  OF  ATTORNEY, 

to  receive  purchase-money  and  execute  conveyances,  246. 
money  assigned  and  give  effectual  discharges,  ib. 

LETTERS  PATENT, 

licence  to  use  invention  given  by,  247. 
agreement  to  become  partners  in,  248. 
assignment  of,  ib, 

LICENCE, 

to  use  invention,  247. 

contract  for,  ib. 

to  demise  copyholds,  231: 

Note,  On  Licence  to  Luue  copyholds,  232,  (g) 

agreement  to  become  party  for  the  purpose  of  licensing 

assignment,  235. 
to  assign,  ib. 

Note.  Of  the  effect  of  Licence  to  AUenj236f(i) 

LIMITATIONS.    See  Utet, 
LIVERY  OF  SEISIN,  202. 

LOAN, 

application  for,  249. 

to  effect  purchase,  250. 
discharge  mortgage,  ib. 
pay  portions,  343. 
for  further,  352. 
agreement  to  advance  loan  in  certain  proportionii  350. 
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Loan— -(con^nuei/.) 

agreement  to  dischaige  morigag6y  and  advance  loan  to 
truBtees,  251. 

to  advance  loan,  mortgagor  covenanting  to  obtain 

order  for  infant  to  convey,  254. 
convert  intereat  into  principal,  256. 
advanced  on  joint  account,  payable  on  death  of  one  to 

survivors,  254. 
tide  to,  255. 
due,  iA, 

and  interest  due,  ib, 
.  that  principal  and  interest  exceed  the  value  of  mortgaged 

estate,  256. 
ihat  loan  was  the  proper  money  of  the  testator,  299. 
default  in  payment  o^  300. 

LOSS, 

of  release  and  assignment,  256; 
assignment  of  term,  257, 
bill  of  exchange,  138,  139. 

LUNACY, 

vrnide  bmatico  mqwrendo,  and  inquisition  finding,  257. 

rderence  to  Master  as  to  appointment  of  committees,  258. 

report  certifying  fit  persons  for  committees,  ib, 

order  confirming  report,  and  appointment  of  commit- 
tees, i6. 

tide  of  lunatic  to  estate  intended  to  be  demised,  259. 

reference  to  inquire  as  to  expediency  of  Uate^  ib, 

report  certifying  expediency  of  lease,  tif, 

wder  confirming  report,  and  enabling  committee  to  grant 
lease,  260. 

approval  of  lease  by  Master,  261. 

eererence  to  inquire  as  to  the  expediency  of  a  tale  of 
lunatic's  estate,  262. 

leport  certifying  expediency  of  sale,  ib, 

confirmation  of  report,  and  order  for  sale,  263* 

sale  by  auction  before  Master,  264, 

report  of  sale,  265. 

confirmation  of  report,  t5. 

order  for  payment  of  purchase-money,  and  ezecuti<A  of 
conveyance,  ib, 

payment  of  purchase*money,  267. 
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oimor^agee,  though  not  found  by  inquisition,  268. 

desire  to  discharge  mortgage,  t6. 

reference  as  to,  of  mortgagee,  269. 

report  finding  mortgagee  mnatic,  271. 

eonfirmation  of  report,  and  nomination  of  substitate  to 
convey,  272. 

balance  due  on  mortgage  after  deducting  expenses,  274* 

that  nominee  has  entered  into  security,  275. 

that  truttee  became  of  unsound  mind,  ib. 

reference  as  to  appointing  new  trustee,  ib, 

report  approving  of  and  appointing;  new  trustee,  276. 

confirmation  of  report,  ib. 

reference  as  to,  of  trustee,  ib, 

report  finding  trustee  lunatic,  277. 

confirmation  of  report,  and  direction  to  conveyt  278. 

^proval  of  conveyance  by  Master,  279. 

grant  of  letters  ot  administration  to  committee,  ib, 

report  finding  next  of  kin  of  intestate,  and  that  lunatic 
administrator  had  possessed  himself  of  certain  pro- 
perty, ib. 

confirmation  of  report,  and  direction  to  pay  distributive 
shares,  280. 

desire  on  receiving  distributive  share  to  execute  release 
and  indemnity,  281. 

M. 
MARRIAGE, 

agreement  for,  282. 

solemnization  of,  ib. 

intermarriage  and  coverture,  ib, 

reference  to  Master  to  inquire  as  to  'the  suitableness  of 

proposed  marriage  for  ward,  ib, 
report  in  favour  of  proposed  marriage,  stating  proposals 

for  settiement,  283. 

MARRIAGE  SETTLEMENT,  374. 

MASTER  IN  CHANCERY, 
approval  of  security  by,  105. 
of  conveyance  by,  104. 
lease  by,  261. 

copy  of  conveyance  by,  105. 
reference  to,  219.    See  Reference, 
report  oi^  220;  .  See  Report. 
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MEEGER, 

intention  to  effect,  286. 

agreement  to  merge  term,  if  not  already  merged,  ifr. 

in  order  to  diBcharge  estate  for  portzons,  i&« 
of  term,  287. 
that  under  circumstances  of  title,  term  did  not  m^ge,  ib. 

MINORITY,  75. 

on  marriage,  ib, 

MORTGAGE.    See  Loan,  FaymenJt. 

of  freeholds  and  assignment  of  term,  288. 
with  trusts  for  sale,  290. 
in  consideration  of  transfer  of  stock,  ib. 

Note,  As  to  Mortgage  in  considera^an  of  Trantfer  of 
Stock,  292,  (a) 

of  freeholds  for  term,  and  subject  thereto  a  resetdemeni 
of  estate,  t6. 
leaseholds,  subject  to  rent  and  covenants,  293. 
further  charge,  294. 
proviso  for  redemption,  and  for  reduction  of  interest  if 

regularly  paid,  295. 
equitable,  296. 
transfer  of,  297. 

agreement  to  assign  mortgage  to  trustees,  84. 
to  discharge,  300. 
part  of,  ib, 
expediency  of  consolidating  mortgages  by  act  of  Par- 
liament, 302. 


NAME.    See  Surname. 
NATURALIZATION,  303. 

Note,    Naturalization   and   DemMotum 
and  described,  ib,  (c) 


O. 

ORDER  OF  COURT, 
of  review,  133. 
chanceiy,  118.    See  Infant,  Luna^,  4«. 
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Om.DE&  OF  Court— -(contimied) 
of  king's  bench,  117. 
at  aatizes,  ib, 

mn  prius,  1 15. 

nin  priitB  in  K.  B.  116. 

P. 
PAECELS, 

identi^  of,  and  desire  of  conveyance  by  modem  descrip- 
tion, 304. 
confusion  of  boundaries  o(  305. 

Note.  As  to  determining  Boundariet  by  act  qf  Par» 
liamentf  ib,  (e) 
that  parcels  from  their  locality  are  a  desirable  purchase  for 

the  king,  306. 
acreage  of,  tft. 
commons  and  commonable  rights,  307. 

and  indosures,  tb, 
erection  of  buildings  since  conveyance,  ib» 

Note.  On  describing  Parcels,  304,  (d) 

FAETITION, 

a^eement  for,  308. 

division  of  estate,  and  agreement  to  pay  torn  of  money 

for  owelty,  ib,  310. 
articles  of  agreement  for,  but  no  conveyances  executed, 

311. 
decree  directing  commission  of,  312. 
commission  of,  313.    See  Manners  v.  Charlesworthf  1  M. 

&  K.  331. 
certificate  of  commissioners,  314. 
order  confirming  certificate,  316. 
expediency  of  completing  partition,  ib, 
power  o(  348. 

PARTNERSHIP,  317. 

agreement  to  enter  into,  ib. 
in  letters  patent,  248. 
to  dissolve,  320. 

execute  mutual  releases,  ib. 
intention  to  enter  into,  capitaJ  to  be  advanced  by  one 
partner  only,  who  is  to  be  indemnified  from  losses,  318. 
that  one  partner  intends  to  retire,  and  with  the  consent  of 
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Partversrip— (cofUtmioQ. 

the  others,  hath  contracted  for  ihe  sale  oi  hia  intezei^ 
319. 

desire  to  dose  aeconnts  dl,  320. 

•etdement  of  accounts  of,  821. 

that  accounts  of,  were  made  up  before  the  death  of  part- 
ner, ib. 

PAYMENT, 

of  deposit,  123. 
comnosition,  155. 
diviaend,  135. 
purchase-money,  267,  321. 

Note,   On  the  effect  at  law  and  in  equity  of  a 
for  the  Ptarchase-Money,  322,  (a) 
order  of  Court  to  pay  purchase-money  into  hank,  323. 
pursuant  to  order,  ib. 
of  money  in  certain  proportions,  t6. 

for  maintenance,  341. 
request  of  payment  of  mortgage  debt,  323. 
desire  to  pay  off  mortgage,  324. 
default  in  payment  of  principal,  ib, 
nonpayment  of  money  within  the  time  directed,  tft. 

en  pcnrtions,  342.  « 
of  money  to  trustees  as  a  provision  for  daughter,  329. 
annuity,  325. 

principal  and  interest,  »6.,  326. 
secured  by  bond,  and  division  of  same  according  to 
the  rights  of  the  parties,  325. 
part  of  mortgage  money,  326. 

and  all  interest^  ib. 
interest,  ib. 

of  portions,  341. 
all  sums  by  way  of  interest  upon  stock,  327. 
agreement  to  retain  value  of  stock  in  payment  of  loan,  Hb: 
to  pay  monev  to  trustees,  328. 
covenant  for  payment  of  interest,  329. 
reduction  of  debt  by  receipt  of  rents,  327. 
application  of  part  of  rents  in  payment  of  debts,  328. 
for  loan  to  pay  portion,  343. 

PEDIGREE,  208. 

Nate*  On  Proving  Pedigrteif  474. 
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I^ETITION, 

to  the  Court  of  Review,  133. 

Chancery,  219,  S61>. 

I>IN-'MONEY, 

iqppoiiitment  antidpatbig,  93. 

PLEADINGS,  65,  386. 

POLICY.    See  Inturance. 

PORTIONS, 

agreement  to  advance,  334. 

to  meige  term  in  order  to  discharge  estates  firom^  342. 
power  to  charge  estates  with,  335. 
app<nntment  of,  340. 
payment  of  interest  o^  341. 
nonpayment  of,  342. 
i^ucation  for  loan  to  pay,  343. 

POWER.    See  Appointment, 
to  appoint  umpire,  118. 
uses,  344. 
protector,  355. 
new  trustees,  421.  , 

revoke  old,  and  limit  new,  uses,  423. 
jointure,  376. 
grant  huilding  leases,  238. 
leases  at  rack  rent^  241. 
charge  estates  with  portions,  335. 
expediency  of  giving  trustees  a  power  of  leasing,  238. 
of  sale  and  exchange,  and  of  revocation  and  new  appoinb- 

ment,  345. 
survivorship  of,  348. 
non*exercise  of,  ib, 
desire  to  exercise,  ib,,  849. 

PRESENTATION, 

deed  of,  349. 

PROBATE, 

proxy  of  renunciation  of,  349. 
renunciation  of,  and  desire  to  disclaim,  350. 
of  will,  ib. 

and  codicil,  350* 
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Probate — (eontvtued) 

by  two  executors  only,  351. 

Note,   Of  Proving  WUUincatesqf  terms  of  years,  467. 
per  testes  in  chancery,  ib, 
decree  declaring  will  proved,  ib, 
that  paper  wae  propounded,  but  not  admitted  toi,  447. 

Note.   Of  the  Admissibility  of  Pepers  to  Probate,  487. 

PRODUCTION, 

agreement  to  covenant  for,  of  deeds,  185, 186, 187.  | 

Note.   On  the  right  of  purchaser  to  TUle-Deeds,  185,  (b)     \ 
PROMISSORY  NOTE,  353. 

PROSECUTION, 

agreement  to  enter  into  an  association  for  proaecation  oi 
felons,  353. 

PROTECTOR, 

appointment  o(  354. 

Sower  to  appoint,  355. 
esire  to  be  discharged  from  office  o^  ib. 
to  appoint  new,  356. 
relinquisnment  of  office  of,  and  appointment  of  new,  ib. 
consent  of,  ib. 

deed  of  absolute  consemt  of,  357. 
qualified  consent  of,  358. 

Note.  As  to  the  Consent  of  Protector  to  the  diaposUim 
qf  tenant  in  tail,  357,  (b) 

PURCHASE.    See  Contract  for  Purchase.  " 
PURCHASE-MONEY.    See  Pt^meiU. 


R. 

RECEIPT.    See  Payment. 

Note.  On  the  effect  at  law  and  tit  equity  of  a  Beceiptfor  the 
Purchase-Money,  322,  (a) 

RECEIVER, 

power  to  appoint,  358. 
agreement  to  appoint,  359,  360. 

RECOVERY,  360,  361. 
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XtEFERENCE, 

to  Master  to  inquire  whether  infiint  he  a  tmitee  within 
the  1  W.  IV.c.  60,  219. 

as  to  appointment  of  committees,  258. 
expediency  of  lease,  259. 
sale,  268. 
lunacy  of  mortgagee,  269. 

trustee,  276. 
ajmointing  new  trustee,  275. 
smtahleness  of  proposed  marriage,  282. 
arhitration,  105.    See  ArbUratian, 

REGISTRY, 

certificate  of,  142. 

RELEASE, 

lease  and,  241. 

agreement  to  execute  conveyance  to  remove  douhts  as  to 
validity  of,  362. 
to  release  in  equity  certain  lands  from  rent-chaige, 
365. 
execute  release  of  all  claims,  155. 
for  mutual  release  of  warranty,  200. 

RENEWAL, 

agreement  for  perpetual,  362, 
^  lease  at  the  accustomed  times,  363. 
that  lease  was  obtained  by  virtue  of  the  tenant-right  of 
renewal,  406. 

Note,  As  to  Tenant-Right  of  Renewal,  4S4. 

RENT, 

agreement  to  indemnify  purchaser  against,  218. 
apportion,  92. 
Note,   On  Apportionment  of  Rent,  470. 

RENT-CHARGE, 

contract  for,  363. 

for  sale  in  consideration  of,  ib, 

that  estate  is  subject  to,  364. 

that  estate  charged  has  been  sold,  and  agreement  to  in- 
vest part  of  proceeds  in  stock,  and  pay  dividends  in 
lieu  of,  367. 

limitation  of,  by  way  of  jointure,  437. 
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Rbxt-cha&ge — (conihmed) 

agreement  to  demise  lands  as  an  indemnxtjr  agatnat^  218. 
to  release  in  equity,  365. 

Note.  On  the  operatkm  of  a  Rekote  rfpari  qfesUte  from 
RefU'Cluwge,ib.{d) 

RENUNCIATION.    SeeDUMmer. 
proxy  of,  349. 
of  probate,  350. 
guardianship,  208. 

RKPOET, 

of  master  finding  iniSmt  a  truitee  within  the  1  W.  lY. 
c.  60,  220. 
certifying  eiqpediency  of  lease,  259. 

sale,  262. 
fit  persons  for  committee,  258. 
of  sale,  265. 
finding  mortgagee  lunatic,  271. 

trustee  mnatic,  277. 
approving  of  and  appointing  new  trustee,  276. 
finding  next  of  kin  of  intestate,  and  that  lunatic  ad- 
mimstrajkor  had  possessed  himself  of  certain  pro- 
perty, 279. 
In  favour  of  proposed  marriage,  stating  proposala  of 
settlement,  283. 

REPUBLICATION, 

of  will  by  codicil,  444. 

REVOCATION, 

of  appointment  of  executor,  and  nominaticm  of  aobatitalB, 

443. 
power  to  revoke  old,  and  limit  new,  uses,  433. 


S. 

SALE.    Su  Contract  for  Funhm. 

resolution  of  creditors  to  sell  estates  of  inaolTent  debtor, 

225. 
by  auctk>n,  123, 124. 

before  Master,  264. 
that  property  was  put  up  to,  but  bou|^tiD|  125. 


INDEX.  527 

^JL  TJSr^continued,) 

order  of  Court  directing,  369, 

in  pursuance  of  order,  i^.  ^ 

ptunuant  to  power,  ib. 

of  landtf,  and  investment  of  proceeds  in  the  pmel^Me  of 

other  property,  370. 
expediency  of,  tb. 
that  sale  cannot  be  effected  without  the  aid  of  ParHament, 

372. 
of  stock,  382,  383. 

SBISIN, 

lively  of,  202. 

SEPARATION, 

agreement  between  husband  and  wife  finv  379. 
on  separation  to  allow  wife  an  annui^,  373* 

to  assign  paraphernalia  to  wife's  trustees,  374, 

SETTLEMENT, 

in  contemplation  of  marriage,  374. 

pursuance  of  articles,  376. 
and  agreement  for,  375. 

SHIP^ 

agreement  to  assign,  83. 

to  let  ship  to  freight^  206* 
bill  of  sale  of,  141, 

of  shares  0^  t&«      # 

STOCK, 

title  to,  378. 

dividends  of,  tb, 
investment  in,  and  agreement  to  declare  trusts  of,  379. 
agreement  to  transfer,  ib. 
purchase  of,  pursuant  to  agreement,  380. 
transfer  of,  381. 
sale  of,  382,  383. 

SUBMISSION.    See  AfbUnUum. 
deed  of,  112. 

Note.   On  reciting  Sidnniiiion  in  moard,  113,  (e.) 
SUIT, 

bQl  of  complaint,  383. 
revivor,  385, 
supplemeht,  ib. 
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Suit— (con^tnuei.) 

agreement  to  defend,  384. 

to  dismiss,  386. 
abatement  of,  385. 
order  in,  387.    See  Order, 
report  in,  ib.    See  Report. 
decree,  388.    See  Decree, 

SURETY, 

agreement  upon  being  indemnified  to  enforce  aecmities 
against  principal  in  order  to  relieve,  217. 
to  enter  into  covenant  as,  388. 
to  become,  ib, 

SURNAME, 

direction  by  wiU  to  assume  testator's  name  and  arms,  388. 

assumption  of  name  and  arms  accordingly,  390. 

act  of  Parliament  to  enable  devisee  to  assume  testator's, 

391. 
letters-patent  enabling  one  to  assume  arms,  &c.  392. 

"Note.   On  Assuming  Surnames^  389,  (a) 

SURRENDER,  393. 

contract  for,  392. 

agreement  to  surrender  term  in  order  that  premises  may 
be  discharged  from  portions,  393. 

covenant  to,  394. 

release  and  fine  of  freeholds,  covenant  tp  surrender  copy- 
holds, and  surrender  accordingly,  395. 

in  court,  ib, 

out  of  court,  ib, 

of  term  created  to  secure  pin-money,  94. 

T. 

TERM  OF  YEARS, 

diat  estate  is  subject  to,  396,  397,  398. 
desire  that  term  should  be  assigned,  399,  400- 
assignment  of,  ib,  . 

mesne  and  ultimate  assigimients  of,  396. 
cesser  of,  402. 

TITLE, 

approval  of,  104. 
objections  to,  41 9. 
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T  z  TLS — {continued,) 

defect  of,  419. 
to  freeholds,  403. 

in  unequal,  undivided  shares,  ib. 
under  will,  subject  to  incumbrances,  404. 
to  copyholds,  ib, 
leaseholds,  405. 
subject  to  rent  and  covenants,  ib, 
as  next  of  kin  to  term,  ib, 

under  a  lease  subsequently  renewed  by  virtue  of  the  te- 
nant-right of  renewal,  406. 
to  freeholds  and  leaseholds,  subject  to  rent  and  cove- 
nants, ib, 
freeholds  subject  to  mortgage,  and  to  leaseholds  sub- 
ject to  rent  and  covenants  and  mortgage,  407. 
freeholds  and  chattels,  408. 

freeholds,  copyholds,  and  leaseholds  not  distinguishable, 
subject  to  mcumbrances,  ib, 
as  tenant  for  Ufe,  409. 

under  settlement,  ib, 
under  will,  410. 
heir,  ib. 
to  life-estate,  with  remainder  in  tail,  411. 
as  tenant  in  tail  under  deed,  ib, 

under  will,  ib. 
to  estate- tail,  and  desire  to  enlarge  same  into  a  fee- 
simple,  ib. 
reversion  of  freeholds,  412. 
of  copyholds,  ii. 
ultimate  remainder  in  fee,  413. 
possession  and  receipt  of  rents  of  settled  estates,  ib. 
of  the  king  to  advowson,  4 14< 
bishop  to  advowson,  ib, 
dean  to  rectory,  ib. 
to  rectory  and  tithes,  ib. 
to  lordship,  vicarage,  and  great  tithes,  415. 
of  prebendary  id  patronace  of  vicarage,  and  to  tithes,  ib. 
the  Idng  to  lordship  ofmanor,  416. 
archbishop  to  lordsnip  ofmanor,  ib. 
to  rights  of  common,  ib. 

shares  of  mortgage-money,  ib. 
as  administrator  to  mortgage-money,  417. 

2  a 
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TiTLtr^contittued.) 

Under  aisignment  to  sbare  of  legacy,  417. 

claim  of,  to  legacy  and  agreement  tocompromiae  mm^ih, 

to  ship,  418. 
shares  in  ship,  ib. 

agreement  to  complete  contract,  Tender  coyenanting  to 
perfect,  419. 
TRANSFER, 

agreement  on  marriage  to  transfer  stock,  aod  tnuufet  ac- 
cordingly, 379. 

of  stock,  381. 
mortgage,  297. 

TRUSTEE, 

refmnce  to  Master  to  inqnire  whether  infimt  be  » trus- 
tee within  1  W.  IV.,  e.  60,  219. 

report  of  Master  finding  in&nt  a  trostee  within  t^  act, 
220. 

order  of  court  confirming  report,  and  directing  infimt 
trustee  to  convey,  ib, 

that  infant  trustee  was  directed  to  convey,  221. 

Sower  to  appoint  new,  421,  423. 
esire  of,  to  be  discharged  from  trusts,  and  agreemient  to 

appoint  new,  426. 
to  exercise  power  of  appointing  new,  427. 
appointment  of,  t6.,  428. 
death  of  old,  and  iq»pointment  of  new,  ib. 
acknowledgment  of  trusteeship,  ib, 
that  estates  are  or  may  be  vested  in  assignor  as,  429t. 
agreement  to  pay  money  to,  upon  such  trusts  as  vrill  best 
correspond  wiu  uses  of  hereditaments,  430; 

TRUSTS, 

agreement  to  pay  money  to  trustees  upon  such  trasta  as 
will  best  correspond  with  the  uses  of  hereditaments^  430. 
declaration  of,  as  to  moieties,  t6. 
to  raise  pin>money,  ib. 
portions,  433. 
nnes  ibr  renewal^  43^1. 
annual  sum  for  maintenance,  ib. 
to  permit  rents  to  be  received  by  next  reminder* 
man,  432. 
invest  proceeds  of  sal&  in  the  purchase  of  here- 
ditamenta  to  be  settled  to  uses  <^  settlemenl^  433. 
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u. 

UMPIRE, 

power  to  appoint,  118. 
appointment  of,  119. 

Note:  On  the  Appointment  of  Umpirt^  106.  (c) 

USES,    • 

use  upon  use,  435, 

power  to  revoke  old,  and  limit  new,  433t 

declaration  o^  to  prevent  dower,  436. 

by  reference,  t6. 

in  strict  settlement,  437. 

V. 

VALUATION, 

and  survey  of  estates,  438. 
of  buildings,  ib. 

timber,  439. 

copartnership  property,  t^. 

W. 

WARRANT  OF  ATTORNEY, 

to  secure  payment  of  annuity,  85.  v 

of  loan,  440. 
judgment  entered  up  on,  230. 

Note.  As  to  the  Relation  qfJudgments%  440,  n.  (h) 

WARRANTY, 

agreement  for  mutual  release  of,  200. 

WILL, 

of  freeholds,  440. 
personalty,  442. 

Note.  On  WUU  of  Realty  and  Personalty,  441.  (c) 

appointment  of  executors  by,  442. 

revocation  of  appointment  of  executor,  and  nomination  of 

substitute,  443. 
codicil  to,  ib. 

and  codicils,  one  of  codicils  devising  real  estate,  ib, 

2  a2 
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Will — (continued) 

that  codicil  amounted  to  a  replication  of,  444. 

codicil  not  affecting  will  of  realty,  ib, 

devise  by  residuary  clause  of,  ib. 

that  will  did  not  contain  any  devise  of  estates  held  in 

mortgage,  445. 
desire  to  devise  estates  purchased  since  the   execution 

of  will,  ib, 
lapsed  devise,  446. 

verbatim,  and  agreement  to  confirm,  Ut, 
desire  to  effectuate  supposed  intentions  of  testator,  447. 
that  paper  was  propounded,  but  not  admitted  to  probate,  ib. 

Note.    On  the  Admissibility  of  Papers  to  Probate,  487. 

agreement  that  paper  shall  be  considered  as  testamentary, 
448. 
to  put  an  end  to  doubts  as  to  effect  of  devises,  ib. 
renunciation  of  probate  of,  349,  350. 
probate  of,  ib. 

of  will  and  codicil,  ib. 

by  two  executors  only,  351. 
per  testes  in  chancery,  ib. 
decree  declaring  will  well  proved,  ib. 

WRIT, 

de  kmatico  inqturendo,  257. 
extent  in  chief,  450. 
in  aid,  45 1 . 

chief  in  the  second  degree,  ib. 
fieri  faciasy  452. 
execution  of,  454. 
sale  under,  ib. 
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